
 

VI. FOOD FUNDS MANAGEMENT 

 

Food funds management involves monitoring cost containment measures and procedures 

related to infant formula and other food items, the monitoring and management of State 

agency funding sources, and the accurate reporting of participation figures. 

 

A.  Cost Containment Measures - 246.4(a)(14)(x):  describe the policies and procedures 

used to implement cost containment measures as they relate to infant formula contracts, 

their approval and the processing of infant formula and/or other rebates, and food package 

cost containment practices.  

 

B.  Funds Monitoring/798 Reporting - 246.4(a)(12)and (a) (14):  describe the State 

agency's funding sources, how food obligations are calculated to allow for inflation, 

rebate cash management, and monthly closeout monitoring activities. 

 

C.  Participation Reporting - 246.4(a)(11)(i):  describe the methods used to accurately 

document and monitor participation at the State and local level, and methods for 

monitoring changes in participation by priority.   
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1. The State agency seeks FNS approval related to infant formula cost containment 

measures (check one): 

 

  for a waiver of the requirement for a single-supplier competitive system.  State  

  agency must complete a cost comparison projecting food cost savings 

  in the single-supplier competitive system based on the lowest monthly net 

  price or highest monthly rebate (as required in Section 246.16a(c)(3)(iii)) 

  and savings under an alternative cost containment system, Section 

 246.16a(d)(2)(B) 

 X to issue an infant formula bid solicitation that evaluates bids by highest rebate.  A 

  State agency must demonstrate to FNS’ satisfaction that the weighted average 

 retail prices for different brands of infant formula in the State vary by 5% or less, 

 Section 246.16a(c)(3)(iii) 

  not applicable 

 

 Please attach in the appendix supporting documentation for requests for FNS 

approval.  

 

ADDITIONAL DETAIL: Food Funds Management Appendix Food Funds Management 

Appendix I WIC Milk Based Infant Formula RFP and Appendix II Soy based Infant Formula 

RFP   

 

2. Cost Containment Contracts for Infant Formula 

 

a. The State agency has a rebate contract/agreement for infant formula. 

 

 X Yes     No 

  If yes, attach   If no, check which applies: 

  contract in    granted waiver 

  Appendix    ITO with participation under 1,000 

 

b. The State agency acquires infant formula through (check all that apply): 

 

  home food delivery system 

  direct distribution food delivery system 

 X retail food delivery system 

 X other (specify): Direct purchase of exempt/special formula from manufacturers  
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c. The duration of the contract or rebate agreement(s) in effect is: 

 For a single-supplier system or multi-supplier: Date contract/agreement: 

 

Manufacturer Began  Expires Extensions 

Mead Johnson 10-1-2009 9-30-2009 N/A 

                        

                        

 

 

d. Current fiscal year rebates and current net price per can paid (note the price should 

reflect current prices rather than original contract prices and rebate amounts): See 

attached rebate document FFM Appendix V Rebate Prices 10-2009 

 

Product  Manufacturer Rebate/Unit Net price/Unit % Discount 

Liquid Concentrate (13 oz)                         

Milk-Based                               

                              

                              

Soy-based                               

                              

Other                               

                              

Powder (specify unit size)                         

Milk-based                               

                              

Soy-based                               

                              

Other                               

                              

Ready to Feed  

(specify unit size) 

                        

                              

Milk-based                               

                                   

Soy-based                               

                              

Other                               

Exempt Formula (specify)                         
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e. The percent of infants receiving each type of formula is estimated at: 

 

Contract 

 Milk-based liquid concentrate  <1% 

 Soy-based liquid concentrate  <1% 

 Milk-based powdered   78% 

 Soy-based powdered    11% 

 Milk-based ready-to-feed   <1% 

 Soy-based ready-to-feed   <1% 

 Other contract infant formula  <1% 

   (including lactosefree milk-based) 

 

Non-contract 

 Exempt infant formula   10% 

 Non-exempt infant formula    <1% 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix III Rebate Contract Milk; 

Appendix IV Rebate Contract Soy; Appendix V Rebate Prices 10-2009 

  

3. The State agency's infant formula rebate solicitation/contract contains the following 

provisions (check all that apply): 

 

  Does not apply (granted waiver or ITO with participation under 1000) 

 

 X Establishes the contractor’s responsibility to provide sufficient quantities of 

 products covered by contract to all authorized WIC vendors in the State. 

 

 X Requires contractor to provide a rebate on all infant formulas it produces that the 

 State agency chooses to issue, except exempt infant formulas 

 

 X  Specifies that the rebate reflects the same percentage discount on the 

manufacturer’s lowest national wholesale cost as the corresponding physical form 

(i.e., liquid concentrate) for which bids were received. 

 

 X Requires manufacturer to adjust for price changes subsequent to the bid opening.  

 The provision requires a cent-for-cent increase and decrease (decrease applies 

  only to solicitations released after 10/1/04) in the rebate amounts whenever there  

  is any change in the lowest national wholesale price for a full truckload of a 

  particular infant formula. 

 

 X Specifies that the contractor shall pay the rebate in effect on the day the 

 participant actually transacts the food instrument (regardless of the food 

 instruments’ issuance date). 
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 X Requires payment of rebates on all infant formula purchased while contract is in 

 effect, even though the contract may be void at the time payment is due. 

 X  Requires advance payment of rebates, at least during the fourth quarter of each 

 Federal fiscal year, to facilitate the State agency’s cash flow situation. 

 

 X Stipulates sanctions for unfulfilled contract obligations (e.g., if payment is not 

 made within 30 days of the invoice date, the contractor will pay the State agency 

 with interest, at a rate specified in the contract, on the unpaid balance until such 

 time as payment is made over and above the amount due from infant formula 

 rebate.) 

 

  Includes an extension option for a specified length of time.  Terms and conditions  

  of extension person(s) are specified in the request for bids and contract. 

 

 X Addresses billing discrepancies.  Prohibits contractor from withholding rebate 

 payments due under any circumstances.  All disputes must be settled by closeout 

 of the fiscal year in which the dispute occurred. 

 

4. For infant formula rebate solicitations issued on or after October 1, 2004, the 

following applies: 

 

If single solicitation (for both milk- and soy-based formulas), State agency serves a 

monthly average of less than 100,000 infants during preceding 12-month period.  

 

  Yes   No 

 

If no, requested separate bids for milk- and soy-based formulas.  Yes   No 

 

Is solicitation for a State alliance? X  Yes  No 

 

If yes, the size of alliance must be no more than 100,000 infants as of October 1, 2003, 

unless: 

 

X   Alliance existed prior to July 1, 2004 and has not added additional State agencies, 

 Alliance expanded to include an ITO, or 

 Alliance expanded to include a State agency(ies) that serves less than 5,000. 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       
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5. Cost Containment for Other Foods 

 

a. Rebates are also obtained on other WIC foods. 

 

  Yes (specify foods and attach contract in Appendix):       

 X No 

 

b.  The State agency intends to pursue rebates on other authorized foods. 

 

  Yes (specify):       

 X No 

 

c.  To contain food costs, the State agency has limited authorized foods/container 

sizes/types, etc.. 

 

 X Yes  (If yes, note such limitations on the following table) 

  No 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       
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 Specific 

brands are 

designated/ 

Disallowed 

Only certain 

container 

sizes are 

allowed 

Allowable 

types are 

limited 

 

Other 

Exempt formula for 

women, infants & 

children 

X                   

Infant cereal             X       

Infant juice                   N/A 

Whole fresh fluid milk                   Least 

expensive 

at time of 

purchase 

Lowfat fresh fluid milk                   Least 

expensive 

at time of 

purchase 

Skim fresh fluid milk                   Least 

expensive 

at time of 

purchase 

Cultured buttermilk                   Not 

allowed 

Whole dry milk                   Not 

allowed 

Lowfat dry milk                   Not 

allowed 

Nonfat dry milk       X             

Other milks (e.g., UHT, 

Lactaid) (specify): 

      

Lactaid 

Dairy Ease 

                  

Cheese       X X Least 

expensive 

at time of 

purchase 

Fresh eggs       X X Least 

expensive 

at time of 
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purchase 

Dried egg mix                   Not 

allowed 

Hot cereal X                   

Cold cereal X                   

Single strength fruit/ 

vegetable juice 

X                   

Concentrated fruit/ 

vegetable juice 

X                   

Peanut butter       X X       

Dry beans/peas             X       

Tuna             X       

Carrots                   N/A with 

new food 

pkg 
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B.  FUNDS MONITORING/798 REPORTING 

 

1. The State agency has procedures to assure that the requirements are met regarding 

the nonprocurement of food in bulk lots, supplies, equipment and other services 

from entities that have been debarred or suspended. 

 

 X Yes    No 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       

 

 

2.   Food Cost Obligations 

 

a.   The State agency calculates food obligations based on the following data (check one): 

 

 X number of expected participants and average food cost per participant 

  number of expected participants by category (e.g., pregnant woman, infant, etc.) 

and average food cost per participant category 

  number of expected redemptions by food instrument type and cash-value voucher 

type and average value per food instrument type and cash-value voucher type 

  other (specify):       

 

b.   The State agency estimates the impact of inflation on food costs through the use of 

the following inflation escalators: 

 

 X Inflation factor used in Federal funding formula 

  State-generated estimates of inflation based on State market basket of foods 

 X Best guess by food item based on economic reports or other sources 

  Other (specify):       

 

c. The State agency ADP system automatically produces a monthly obligation amount 

 

 X Yes 

  No, data are pulled from various sources and an estimated amount is calculated  

 manually or with a PC spreadsheet 

  Other (specify):       
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d. The State agency system (in-house or contracted) provides the following data on 

food instrument and cash-value voucher redemptions at specific (daily, weekly, 

monthly, as needed) frequencies (check all that apply and provide frequency): 

 

 Frequency  Data 

 

 Monthly  X  food instruments and cash-value vouchers paid for issue month 

 Monthly  X  food instruments and cash-value vouchers outstanding for                       

                                                       issue month  

 Monthly  X  food instruments and cash-value vouchers that have expired 

 Monthly  X  food instruments and cash-value vouchers that are  

                                                       void/unclaimed 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       

 

 

3.  Rebate Cash Management 

 

a. The State agency has a billing system in place that ensures infant formula rebate invoices, 

under competitive bidding, provide a reasonable estimate, or actual count of the number of 

units purchased by participants during WIC transactions. 

 

X  Actual count of units purchased       

  Estimate of units purchased (attach methodology) 

  State reduces the invoice by an “error rate”.  The error rate is_____%. 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       

 

 

b.   The State agency uses a food instrument that enables it to identify the type and 

brand of infant formula redeemed. 

 

 X Yes, for all formula types, brands, and physical forms 

  Yes, for exempt infant formulas  

  No 

 

c. The invoice to the formula manufacturer is issued by: 

 

  the WIC unit   

 X the State agency fiscal unit   

  other (specify):       

 

d. Invoices are submitted with backup data. 
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 X Yes    No 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):  

 

 

4. Closeout of Report Month Outlays 

 

a. The State agency allows the food vendor (and farmer if any) the following number 

of days to submit food instruments and cash-value vouchers for payment (provide 

the number of days):  

 

 60 days from the participant's first valid date 

 

b. The State agency is generally able to close out a report month completely within: 

 

  90 days 

 X 120 days 

  other (specify number of days):       

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       

 

 

5. Indicate the method used to reimburse vendors (and farmers if any) for redeemed 

food instruments and cash-value vouchers or other services and specify the entity 

responsible for making payment: 

 

 State WIC      State FM        Other (Specify)     

                        by check directly to vendor or farmer  

                         by check directly to vendor’s or farmer’s  

                                                                                    bank                                                                                    

        X      X          by electronic transfer to vendor's or farmer’s  

                                                                                    bank 

                        other (specify):       

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       
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C.  PARTICIPATION REPORTING 

 

1. Participation Counting 
 

a. The State agency counts an enrollee who received at least one food 

instrument/food package (or was a breastfed infant of a participating 

breastfeeding woman) as a participant during: 
 

 X the calendar month   

  the computer system cycle month 

  other (specify):       
 

b. The State agency receives participation counts from: 
 

 X the State agency computer system based on food instruments issued to 

 participants (manual and automated food instruments) and number 

  of breastfed infants of participating breastfeeding women  

  counts reported from local agencies based on issuance records 

  other (specify):       
 

c. If State funds are present, the State agency differentiates between Federal-

supported and State-supported participants by: 
  N/A 

  special code on food instrument 

  special areas of State designated as State-supported areas 

  pro rata allocation based on proportion of Federal to State funds spent 

  other (specify):   
 

d. When local agencies are chronically late in furnishing food instrument 

and/or certification data needed for participation counts, the State agency: 
 N/A 

  sends warnings   

  applies financial sanctions 

  requires manual reporting  

  other (specify):       
 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       
 

 

2. Participation by Priority 
 

a. Priority level is a critical data field in the State agency's computer system. 
 

 X Yes    No 
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b. The State computer system automatically assigns priority level based on the 

enrollee's nutritional risk condition. 

 

 X Yes    No 

 

c. The State agency’s computer system revises the priority level determination 

when a participant changes category (e.g., infant becomes child and receives 

a child’s food package). 

 

 X Yes    No 

 

d. The State agency has an “unknown” priority category for VOC transfers 

where priority is unknown. 

 

   Yes   X  No 

 

ADDITIONAL DETAIL:  Food Funds Management Appendix       

and/or Procedure Manual (citation):       

 





NEW MEXICO DEPARTMENT OF HEALTH (NMDOH), 
ARKANSAS DEPARTMENT OF HEALTH (ADH) 


AND NORTH CAROLINA DEPARTMENT OF  
HEALTH AND HUMAN SERVICES (NCDHHS) 


  
SPECIAL SUPPLEMENTAL NUTRITION PROGRAM FOR WOMEN, 


INFANTS AND CHILDREN (WIC) 
 


REQUEST FOR PROPOSALS 
 


WIC MILK-BASED INFANT FORMULA REBATE INITIATIVE 
  
I. INTRODUCTION 
 
 A. Background  
 
  The New Mexico Department of Health, the Arkansas Department of Health 


and the North Carolina Department of Health and Human Services, 
hereinafter referred to as the "States", utilize single, uniform food delivery 
systems in their WIC Programs. These statewide systems are retail purchase 
arrangements involving exchange of issued WIC food instruments or 
Electronic Benefit Transfer (EBT) cards for specific authorized nutritious 
foods. Vendors (authorized retail grocers and pharmacies) accepting WIC 
food instruments are under contractual agreements with the States to accept 
WIC food instruments in accordance with the federal requirements set forth 
in 7 CFR Section 246.12.  The States' contracts with their authorized vendors 
specify the responsibilities of both the Program and the vendor and outline 
sanctions for violations. The vendors' performance is reviewed by the States 
for compliance on an ongoing basis. 


 
  WIC food instruments, to include EBT cards, are issued at clinic sites 


throughout the States to certified eligible pregnant, postpartum, and 
breastfeeding women and to parents or caretakers of certified eligible infants 
and children who require specified nutritious foods to meet their health 
needs. These food instruments specify the quantity and type of nutritious 
foods that must be purchased at an authorized retail store. Once an 
authorized vendor accepts a WIC food instrument or an EBT transaction, it 
is submitted for payment to each State’s authorized contract bank, or in the 
case of EBT, a daily transaction file is sent to the State of New Mexico WIC 
Program for settlement. 1  A series of edits is performed on each food 
instrument or EBT transaction prior to payment to ensure that specific 
requirements are met. 


 


                                                 
UPDATE 1 New Mexico currently offers EBT statewide.  Arkansas may implement EBT during the term of the 
contract period.  







  The average monthly participation for the New Mexico WIC Program was 
65,649, of which approximately 14,666 were infants; the Arkansas WIC 
Program was 92,029, of which approximately 26,010 were infants; and the 
North Carolina WIC Program was 266,426, of which approximately 68,693 
were infants for a combined total from April 2008 through September 2008 
of 424,104 clients, of which approximately 109,369 were infants. (As 
documented by the States on their respective FNS 798 monthly reports.)  
The States’ Programs are funded primarily by the U.S. Department of 
Agriculture and are administered in New Mexico by the New Mexico 
Department of Health WIC Program, in Arkansas by the Arkansas 
Department of Health WIC Program, and in North Carolina by the North 
Carolina Department of Health and Human Services WIC Program. 


 
 B. Statement of Purpose 
 


The States are seeking a method by which the lowest total monthly net 
cost to the WIC Programs for milk-based infant formula can be secured. In 
addition, the States wish to continue to distribute milk-based infant 
formulas through their respective retail distribution systems. The States 
seek to expand their services to unserved, but eligible, populations by 
containing the cost of milk-based infant formula. This shall be 
accomplished through a single-source formula system. 


 
  The offer of a rebate is voluntary and is in no way a payment for concessions 


or services by the States, but once the offer is accepted and contracts are 
entered into, the offer becomes a binding contractual agreement. The laws of 
the States impose civil and criminal penalties for bribes, gratuities, and 
kickbacks in transactions involving the States.  


  
  C. Administrative Information 
 
   1. Sample Contracts 
 
   a. Included with this Request for Proposals (hereinafter “RFP”) 


are sample contracts containing the contract provisions for 
the State of New Mexico, the State of Arkansas and the State 
of North Carolina.  


 
    (1) The terms contained in these contracts shall be 


binding upon any successful offeror. 
 


 
 


2


(2) These contracts will not be modified for the purposes 
of proposal submission or proposal evaluation unless 
the offerors request and the States agree to all 
proposed changes in writing prior to the deadline for 
proposal submission. In no event will the States 







consider any modifications to their contracts or this 
RFP for the purposes of proposal evaluation and 
contract awards unless the proposed modifications are 
requested by offerors in writing prior to the February 
27, 2009, deadline 3:00 P.M. Mountain Standard 
Time (MST) for the offerors' questions. 


 
   b. The actual contracts shall be forwarded to the successful 


offeror at the time of award. The successful offeror shall 
return the signed contracts simultaneously to the individual 
States’ Contract Administrators identified in this RFP within 
14 calendar days from the date the States mail the contracts. 
Failure to do so may, at the option of the States, cause the 
contract to be awarded to another offeror. 


 
    2. Proposal Preparation Cost 
 
  Costs for preparing the proposals are solely the responsibility of the 


offerors. None of the States shall provide reimbursements for such 
costs. Any costs associated with the delivery of proposals to the 
States shall be the responsibility of the offeror and may not be billed 
to the States or otherwise compensated by the States. 


 
  3. Contract Period 
 
  The contracts shall be effective from October 1, 2009 through 


September 30, 2012, a period of thirty-six months. The contracts will 
not be extended past that period.   


 
  The Contractor shall agree to pay rebates to the States on any units of 


primary milk-based contract brand infant formula and other milk-
based contract brand infant formulas approved for issuance by any or 
all of the States and issued during the term of the contracts and 
subsequently redeemed.  Rebate payment shall be made, 
notwithstanding that the States' contracts may have expired or 
otherwise terminated at the time the food instrument is redeemed or 
payment of the rebate is due. 


 
  4. Contract Administrators 
 
  NEW MEXICO 
 
  Deanna Torres, Director  
  WIC/CSF/FMN Programs 
   2040 S. Pacheco, Suite 152 
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  Santa Fe, NM 87505 







  Telefax Number (505) 476-8900 
 
  ARKANSAS  
 
  Marcell Jones, Director  
  Division of WIC 
  5800 West Tenth Street, Suite 810 
  Little Rock, AR 72204-3867  
  Telefax Number (501) 661-2004 
 
 NORTH CAROLINA 
 
  Alice Lenihan, Head 
  Nutrition Services Branch 
  North Carolina Department of Health and Human Services 
  Mail Service Center 1914 
  Raleigh, NC 27699-1914 
  Telefax Number (919) 870-4818 
 
  5. Assistance for Disabled People Available 
 


Public documents, including this RFP, can be provided in various 
accessible forms for offerors who require assistance. Contact the 
Contract Administrators listed above if a summary or other type of 
accessible form is needed. The written document as issued shall be 
legal and binding. 


 
6. Minorities, Women, and the Disabled Encouraged to Participate 


 
 The States encourage participation in this RFP by businesses owned 


by minorities, women and the disabled. 
   
  7. Timeline for Proposal 
  
   February 10, 2009 - Request for Proposals issued. 
    


February 27, 2009 - Deadline for questions from offerors 
3:00 P.M. Mountain Standard Time (MST). 


 
March 19, 2009 - The States' responses to questions released in 
writing to all offerors. 


 
 April 3, 2009 - Proposal submission deadline-- 12:00 P.M. Mountain 


Daylight Time (MDT) in Santa Fe, New Mexico. 
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 April 6, 2009 - Public proposal opening at 11:00 A.M. MDT at the 
New Mexico Department of Health, 2040 S. Pacheco, Suite 152, 
Conference Room, Santa Fe, New Mexico.  The following will be 
read at the public proposal opening: product name, unit size and 
form, wholesale price per unit, and rebate per unit. 


 
 May 2009 - The States award their contracts and notify offerors of 


the outcome.  
  
II. PROPOSAL SUBMISSION  
 


  A. Offerors shall use the attached Quote Sheet (Attachment II) to submit the 
offer for a single milk-based infant formula in powder, concentrate and 
ready-to-feed physical forms and shall also complete and submit the attached 
Contractor Certification (Attachment III) and the attached New Mexico 
Campaign Disclosure Form (Attachment V). 


 
 B. All proposals shall be submitted as a specific dollar and cent amount 


rounded to three places to the right of the decimal.  
 
 C. All offerors shall submit one original and nine copies of the proposal offered. 


All attachments must be provided with every copy submitted.  All proposals 
that are not submitted by hand delivery must be sent via overnight delivery 
with a tracking mechanism. 


 
 D. Telefax or electronic proposals shall not be accepted. 
 
 E. Proposals shall be signed by a company representative with authority to 


commit the company to this proposal. 
 
 F. Proposals shall be received no later than 12:00 P.M. MDT, Friday, April 3, 


2009 by: 
 
  Deanna Torres, Director  
  WIC/CSF/FMN Programs  
  New Mexico Department of Health   
            2040 S. Pacheco, Suite 152           
  Santa Fe, New Mexico 87505 
                
  1. Any proposal received after this time shall be rejected as not 


meeting the mandatory requirements of this RFP.  
 
  2. Proposals delivered to any other office shall not be considered. 
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 G. During the evaluation process, written correspondence may be conducted 
with offerors whose proposals are determined to be reasonably likely to be 
selected based on the requirements of this RFP.  


 
 H. All materials submitted in response to this RFP become the property of the 


States.  The contents of any proposal shall not be disclosed so as to be 
available to competing offerors during the evaluation process.  The 
proposal shall become a public document after the contract has been 
executed and its contents shall be subject to disclosure, exclusive of 
proprietary information, including trade secrets, clearly identified upon 
submission. The States have the right to use any or all ideas presented in 
any response to the RFP. Selection or rejection of a proposal does not 
affect this right.  


             
 I. All inquiries shall be received by all Contract Administrators no later than 


3:00 P.M. MST, Friday February 27, 2009. All questions must be 
submitted electronically, using Microsoft Word 2003 (Note:  documents 
using Microsoft VISTA are not allowed), to the following email 
addresses: 


 
  deanna.torres@state.nm.us 
  Marcell.Jones@arkansas.gov 
  Alice.Lenihan@ncmail.net 
 
 J. Any information given to a prospective offeror concerning the RFP, 


including the States' acceptance of any proposed modification of the RFP 
or any of the States' contracts, shall be given to all prospective offerors in 
writing prior to the proposal submission deadline and that information 
may, at the discretion of the States, be incorporated into the contracts.  


 
  1. Questions shall be submitted electronically. The States' responses 


will be sent to all organizations that received the RFP.  Oral 
communication between representatives of the States and agents of 
any potential offeror regarding substantive issues relating to this 
RFP in the time period between the issuance of this RFP and the 
award of contracts shall disqualify any bid submitted by that 
offeror from consideration. 
 


2. All correspondence from prospective offerors relating to this RFP 
should be labeled NM/AR/NC WIC Multistate Milk-Based Infant 
Formula Rebate RFP. 


    
 K. The States reserve the right to amend the RFP prior to the deadline for 


submission of proposals. Amendments shall be sent to all prospective 
offerors who received copies of the RFP. 
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 L. The offeror shall assure the States of its commitment to abide by all 
Federal and State laws, rules, regulations, and executive orders pertaining 
to equal opportunity. Pursuant to all such laws, rules, regulations, and 
executive orders, the offeror assures the States that no person shall, on the 
grounds of race, color, national origin, gender, sexual orientation, age, 
disability, or religion be excluded from employment with or participation 
in, be denied the benefit of, or be otherwise subjected to discrimination 
under any activity performed under a contract entered into pursuant to 
this RFP. 


 
 M. The States reserve the right to accept or reject all or any part of any 


proposal, waive minor technicalities and award the contracts to best serve 
the interests of the States. 


        
 N. Incomplete or unresponsive proposals shall not be considered under this 


RFP.   
 


1. The States shall make the final determination as to a proposal's 
completeness or responsiveness.  


 
  2. Proposals contingent upon subsequent modification of the RFP or 


any State's contract shall be deemed unresponsive and shall not be 
eligible for consideration.  


 
3. Proposals that do not include information requested on a single 


milk-based infant formula in powder, concentrate and ready-to-feed 
physical forms shall be deemed unresponsive and shall not be 
eligible for consideration.  
 


4. A proposal expressed as a contingency, percentage, monetary 
discount or increase based on some other proposal received shall 
be deemed unresponsive and shall not be eligible for consideration. 


  
5. Proposals submitted without the offeror's acceptance of all 


requirements, specifications, terms and conditions of the RFP and 
the States’ contracts, including any amendments made by the 
States prior to the deadline for the submission of proposals, shall 
be deemed unresponsive and shall not be eligible for consideration. 
 


III. PROPOSAL SPECIFICATIONS 
 
A.  CONSIDERATIONS 
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1. This RFP is a single-supplier solicitation issued in accordance with 
7 CFR 246.16.a, Special Supplemental Nutrition Program for 
Women, Infants and Children (WIC): Infant formula cost 







containment.  The States intend to contract with one manufacturer 
whose primary milk-based contract brand infant formula will be 
the formula of first choice for issuance to infants with all other 
milk-based contract brand infant formulas issued as an alternative 
to the primary milk-based contract brand infant formula in the New 
Mexico WIC Program, the Arkansas WIC Program and the North 
Carolina WIC Program. 
 
The State Agencies provide no guarantee of the quantity, type or 
physical forms that will be used under a new contract. 
 


2. The States are soliciting sealed bids from milk-based infant 
formula manufacturers to supply and provide a rebate on all milk-
based infant formulas, except exempt infant formulas, produced by 
the manufacturer and approved for issuance by any or all of the 
States. Rebates shall also be paid on any new milk-based infant 
formulas, except exempt infant formulas, that are introduced by the 
successful offeror after the contracts are awarded and are approved 
for issuance by any or all of the States.  All rebates shall be 
calculated in accordance with Section III.A.7.  


 
3. The successful offeror shall supply and provide a rebate on a single 


milk-based infant formula in the physical forms and sizes stated in 
Section III.A.4. of this RFP.  The successful offeror shall also 
supply and provide a rebate on any other milk-based contract brand 
infant formulas in the physical forms and sizes stated in Section 
III.A.4. of this RFP that any or all of the States approve for 
issuance. 
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4. The offeror shall specify a rebate for a single milk-based infant 
formula in the following physical forms and sizes: 13 oz. 
concentrated liquid, 12 to 12.9 oz. powdered, and 32 oz. ready-to-
feed. The milk-based infant formula shall be nutritionally 
complete, not requiring the addition of any ingredients other than 
water prior to being served in a liquid state, and suitable for routine 
issuance to the majority of generally healthy, full-term infants.  
The infant formula also shall contain at least 10 milligrams of iron 
per liter at standard dilution and supply 67 kilocalories per 100 
milliliters (i.e., approximately 20 kilocalories per fluid ounce of 
infant formula) at standard dilution.  The offeror shall specify the 
brand name of the milk-based infant formula for which the rebate 
is being offered. A different rebate amount may be submitted for 
each physical form of the milk-based infant formula.  The milk-
based infant formula for which rebate(s) are offered shall be the 
primary milk-based contract brand infant formula upon contract 
award.   







 
5. At the time of contract award, each State will identify and 


designate in their respective contracts the milk-based contract 
brand infant formulas in the successful offeror’s product line that 
each State will approve for issuance and establish the rebate to be 
paid on each of these infant formulas in accordance with Section 
III.A.7.  If a new milk-based contract brand infant formula 
introduced into the Contractor’s product line is approved for 
issuance by a State or a State decides to add more milk-based 
contract brand infant formulas to its approved list, the rebate for 
the additional milk-based infant formula will be calculated in 
accordance with Section III.A.7.  The State(s) will notify the 
affected parties in the WIC community and bill the Contractor 
accordingly if and when additional milk-based infant formula(s) 
are issued. 


 
6.  The States shall print the successful offeror's brand(s) of milk-


based contract brand infant formula on WIC food instruments or 
the participant’s EBT Shopping List. Payment due to the States 
shall be based on the number of units of the successful offeror's 
brand(s) printed on the food instruments or added to the EBT card 
that were redeemed within the federally allowed time period for 
redemption.  The States intend to bill the successful offeror only 
for the units of formula actually paid for by the States (see 
definition of “redemption” in Section III.A.14.i. of the RFP).  Each 
State’s methodology for determining partial redemption of food 
instruments is contained in the State’s contract.  Except as 
provided in Section III.B.2.c. of this RFP for an increase or 
decrease in wholesale price, the rebate amount applied to the 
redeemed units shall be the rebate amount as of the first day of the 
month of redemption. 


 
7. Rebates for milk-based contract brand infant formulas approved 


for issuance by any or all of the States, other than the primary 
milk-based contract brand infant formula for which bids were 
received, shall be calculated as follows, except as provided in 
Section III.A.8.   
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a. The percentage discount for each physical form (i.e., 
concentrated liquid, powdered, and ready-to-feed) of the 
primary milk-based contract brand infant formula will be 
calculated by dividing the rebate amount per unit by the 
successful offeror’s lowest national wholesale price per 
unit, as of the date of the bid opening, for a full truckload 
of that physical form of the primary milk-based contract 
brand infant formula.  As described in Section III.A.7.b., 







the percentage discount for each physical form of the 
primary milk-based contract brand infant formula will be 
used to determine the rebate for each physical form of the 
other milk-based contract brand infant formulas approved 
for issuance by any or all of the States.  


 
b. The rebate amount per unit for the other milk-based 


contract brand infant formulas approved for issuance by 
any or all of the States will be calculated by multiplying the 
percentage discount established at the time of bid opening 
for the corresponding physical form of primary milk-based 
contract brand infant formula, (e.g., percentage discount for 
concentrated liquid), by the successful offeror’s lowest 
national wholesale price per unit, as of the date of the bid 
opening, for a full truckload of the other milk-based 
contract brand infant formula in that physical form, (i.e., 
wholesale price per unit for the other milk-based contract 
brand infant formula in concentrated liquid).  For example, 
if the percentage discount provided for the primary milk-
based contract brand infant formula in concentrated liquid 
is 98 percent of its wholesale price, the same percentage 
discount will apply to all other milk-based contract brand 
infant formulas in concentrated liquid. 


 
c. Rebates for any new milk-based contract brand infant 


formulas introduced into the Contractor’s product line 
during the contract and rebates for any additional milk-
based contract brand infant formulas a State decides to add 
to its approved list during the contract will be calculated in 
accordance with Section III.A.7.b., except that the lowest 
national wholesale price per unit for a full truckload at the 
time the milk-based infant formula is approved for issuance 
by the State will be used to calculate the rebate. 


 
8. Notwithstanding any other provisions of this RFP, the successful 


offeror shall agree that a rebate yielding the same net price per 
reconstituted fluid ounce shall be paid if the primary milk-based 
contract brand infant formula or any other milk-based contract 
brand infant formula approved for issuance by any or all of the 
States is replaced during the term of the contract, including, but not 
limited to, replacement by change in formulation or unit size. 
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9. The successful offeror shall give the States no fewer than 90 days 
advance written notice prior to any of the actions listed below in 
this Section III.A.9.a. through d. The 90 days advance written 







notice shall not begin prior to the date of any required Food and 
Drug Administration approval for the action.  


 
a. The introduction of any new milk-based contract brand 


infant formula into its product line; 
 


b. A change in the label of the primary milk-based contract 
brand infant formula or any other milk-based contract 
brand infant formula approved for issuance by any or all of 
the States;  
 


c. The replacement of the primary milk-based contract brand  
infant formula or any other milk-based contract brand 
infant formula approved for issuance by any or all of the 
States, including, but not limited to, replacement by change 
in formulation or unit size; and   
 


d. A change in the name of the primary milk-based contract 
brand infant formula or any other milk-based contract 
brand infant formula approved for issuance by any or all of 
the States. 


 
10. The three States’ WIC Programs presently receive infant formula 
 rebates of about $102,353,594 annually.  In order to comply 
 with the requirements of (U.S.) Treasury Circular 1075 and the  
 Cash Management Improvement Act, as amended, the three States’ 
 WIC Programs desire to receive rebate payments in installments.  
 The successful offeror shall remit payments as described below for 
 each calendar month by the due dates indicated. 


 
Each month the due date of the first installment will be the fifth 
day of the month immediately following the month to which the 
rebate pertains and shall be no less than 75% of the total payment 
for the preceding month.  Each State will bill the successful offeror 
for each month’s remaining rebate balance on a final invoice after 
receipt of data on infant formula redemptions. The balance of 
installment rebate payments due for that month will be paid on the 
25th of the following month.  In the event that any due date occurs 
on a Saturday, Sunday, or legal holiday, the rebate payment will be 
due on the last business day preceding the due date.   


 
Payments will be made to the State by EFT or ACH wire transfer. 
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The successful offeror shall make advance payment, if requested 
by any of the States.  The requested advance payment may not 
exceed the number of units issued, by brand, form and size, less 







the number of units issued but not redeemed, for the most recent 
closed-out month for which data is available.  A State may request 
a partial advance payment. 


 
11. The successful offeror agrees to pay interest penalties to the State 


in the amount of 1 percent per month or any portion thereof 
calculated on the installment amount due or invoice total for any 
properly delivered invoice for which funds have not been 
transferred to the State by the successful offeror by the close of 
business on the due date for the payment.  


 
 12. The successful offeror shall guarantee that sufficient quantities of 


all three forms of the primary milk-based contract brand infant 
formula and all other milk-based contract brand infant formulas 
approved for issuance by any or all of the States will be available 
to wholesalers and all WIC-authorized retailers to meet the States' 
WIC needs.  


 
a. The successful offeror shall make contact with all wholesalers 


and authorized WIC retail outlets to assure adequate 
knowledge on how to order quantities of its formula after the 
contract is awarded. The contact must be made no later than 60 
calendar days prior to the start of the contract.  The successful 
offeror shall inform all wholesalers and authorized WIC retail 
outlets that the successful offeror's milk-based infant formulas 
specified in each State’s contract will be designated the only 
authorized brands of WIC milk-based infant formula as of 
October 1, 2009. 


 
b. The successful offeror shall pay rebates to a State for milk-


based non-contract brand infant formulas, except exempt infant 
formulas, when the offeror's product is not available in that 
State for 72 hours or more. The States shall have the right to 
substitute milk-based non-contract brand infant formulas and to 
invoice the successful offeror for the units issued during the 
period when the offeror's formula was not available, 
notwithstanding that food instruments issued during a shortage 
may be redeemed after a shortage is remedied. The rebate paid 
for the milk-based non-contract brand infant formula must 
yield the same net price per reconstituted fluid ounce as the 
rebate for the milk-based contract brand infant formula that is 
to be substituted with the non-contract brand. The lowest 
national wholesale price per unit at the time of issuance for a 
full truckload of the milk-based non-contract brand infant 
formula will be used to calculate the rebate amount.   
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13. The products shall comply with all applicable regulations relevant 
to infant formulas (21 CFR Parts 1-190) pursuant to the provisions 
of the Federal Food, Drug and Cosmetic Act. 


 
14. The following definitions shall control the RFP process and 


subsequent contracts:  
 


a. Brand:  The name of a specific infant formula 
manufactured by a specific manufacturer. 


 
b. Milk-based contract brand infant formula:  All milk-based 


infant formulas, except exempt infant formulas, produced 
by the manufacturer awarded the milk-based infant formula 
cost containment contract. Milk-based contract brand infant 
formulas also include all milk-based infant formulas, 
except exempt infant formulas, introduced after the contract 
is awarded.   


 
c. Exempt infant formula:  An infant formula that meets the 


requirements for an exempt infant formula under section 
412(h) of the Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 350a(h)) and the regulations at 21 CFR Parts 106 
and 107. 


 
d. Infant formula:  A food that meets the definition of an 


infant formula in section 201(z) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 321(z)) and that meets the 
requirements for an infant formula under section 412 of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a) 
and the regulations in 21 CFR Parts 106 and 107. 


 
e. Issuance Month:  The period that begins in the calendar 


month in which the participant may use the WIC food 
instruments.  


 
f. Net price:  The difference between an infant formula 


manufacturer’s lowest national wholesale price per unit for 
a full truckload of milk-based infant formula and the rebate 
amount offered or provided per unit by the manufacturer 
under a milk-based infant formula cost containment 
contract.  
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g. Milk-based non-contract brand infant formula:  All milk-
based infant formula, including exempt infant formula, 
which is not covered by a milk-based infant formula cost 
containment contract awarded by the States under this RFP. 







 
h. Primary milk-based contract brand infant formula:  The 


milk-based infant formula for which the successful offeror 
submits a bid to the States in response to this bid 
solicitation and for which a contract is awarded by the 
States as a result of the bid.  


 
i. Redemption:  A unit of milk-based infant formula shall be 


deemed to have been redeemed when a unit issued during 
the term of the contract has been cleared for payment and 
paid for by the State’s authorized contract bank, or in the 
case of EBT, settled by the State.   


  
j. Redemption Month: The calendar month in which 


redemption occurs as defined above. 
 


B. PROPOSAL FORMAT AND CONTENT 
  
 Proposals shall include a concise description of the manufacturer's 


capabilities to satisfy the requirements of this RFP.  Emphasis shall be on 
completeness and clarity of content. 


       
There is no intent to limit the contents of a proposal. The States permit the 
inclusion of any additional information an offeror deems pertinent. The 
States request that the following section headings be used in the proposals 
submitted in response to this RFP and that it be arranged in the order listed 
below. The proposal must provide sufficient detail and clarity to permit 
comprehensive evaluation of the offer.  A copy of the proposal and the 
manufacturer's nationally published wholesale full truckload price list(s) 
as of April 6, 2009, for each milk-based infant formula, except exempt 
infant formulas, produced by the manufacturer must be furnished. 


 
All proposals submitted shall contain, at a minimum, the following two 
sections: 
 


  1. Technical Proposal 
 
  a. All pertinent data relating to the offeror's organization, 


personnel, and experience that would support the offeror's 
qualifications and capabilities to perform the services 
called for in this RFP, beginning October 1, 2009. 
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  b. A copy of the offeror's 2008 or latest annual financial 
report or similar evidence of financial stability to permit the 
States to be satisfied with the financial stability of the 
offeror. The proposal should include financial reports of the 







offeror's parent corporation and any subsidiaries or 
divisions associated with the performance of the States' 
contracts. 
 


c. A brief narrative describing all milk-based infant formulas, 
except exempt infant formulas, in the offeror’s product line. 


 
  d. A description of the offeror's plans and approach for 


accomplishing the tasks herein described in Section III.A. 
Describe the distribution network to be used in the States, 
including a list of wholesale distributors with their 
addresses and phone numbers, who will carry the offeror's 
milk-based infant formulas. 


    
  e. A description of the offeror’s disaster response and 


recovery plan. 
 
  f. Offerors who wish to supply additional information may do 


so, provided it is relevant to the proposal and is labeled as 
additional information. 


 
  g. Technical requirements will be evaluated on a pass/fail 


basis. 
 
        2. Cost Proposal 
 
  a. The proposal shall include a rebate amount on the Quote 


Sheet (Attachment II) for a single milk-based infant 
formula in concentrated liquid, powdered and ready-to-feed 
physical forms.  A different rebate amount may be 
submitted for each physical form of the formula. 


 
  b. The manufacturer's nationally published wholesale full 


truckload price list(s) as of April 6, 2009, shall accompany 
the proposal to determine the base commercial wholesale 
price (i.e., the lowest national wholesale price per unit for a 
full truckload) on the Quote Sheet (Attachment II).  Any 
wholesale price adjustments after April 6, 2009, shall cause 
the rebate to be adjusted automatically by the same amount 
on a cent-for-cent basis. 
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  c. The rebate amount for the primary milk-based contract 
brand infant formula shall be the rebate amount stated on 
the Quote Sheet and in the contract, applied to the volume 
of purchases the States invoice the successful offeror. The 
successful offeror shall agree that the rebate amount shall 







increase or decrease the first day of the month in which the 
wholesale price per unit (i.e., the lowest national wholesale 
price per unit for a full truckload) increases or decreases. 
The price per unit rebate will increase or decrease effective 
the first day of the month in which the wholesale price per 
unit increased or decreased. This increase or decrease shall 
be on a cent-for-cent basis.   


 
   The rebate amount for all other milk-based contract brand 


infant formulas shall be the rebate amount determined in 
accordance with Section III.A.7. of this RFP and stated in 
each State’s contract, applied to the volume of purchases 
the States invoice the successful offeror.  The successful 
offeror shall agree that the rebate amount for these milk-
based contract brand infant formulas shall increase or 
decrease the first day of the month in which the wholesale 
price per unit increases or decreases.  This increase or 
decrease shall be on a cent-for-cent basis. 


 
 d. The successful offeror agrees to notify the States in writing 


no less than thirty (30) calendar days prior to any changes 
in wholesale prices. The notification shall include both the 
date and amount of the increase or decrease. 


 
IV. EVALUATION OF PROPOSALS 
 


A.  GENERAL CONDITIONS 
 


The States will award their contracts to the responsive and responsible 
bidder offering the lowest total monthly net price, for the three States 
combined, for a standardized number of units of a single milk-based infant 
formula.  The total monthly net price will be determined as follows: 


 
1. The net price per unit for each physical form of formula will be 


determined by subtracting the rebate amount offered per unit from 
the lowest national wholesale price per unit for a full truckload of 
that physical form of milk-based infant formula on the date of the 
bid opening.   


 
2. The monthly net price for each physical form of formula will be 


determined by multiplying the net price per unit by the number of 
standardized units (depicted on the Quote Sheet-Attachment II) for 
that physical form of formula.   
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3. The total monthly net price will be the sum of the monthly net 
price for each physical form of a single milk-based infant formula. 







 
4. NOTE:  The standardized number of units (depicted on the 


Quote Sheet-Attachment II) for each physical form of formula was 
determined by multiplying the federal maximum monthly 
allowable ounces established in 7 CFR § 246.10(e)(9)(Table 1) for 
each physical form and food package type by the average monthly 
number of infants using that physical form of formula by food 
package type for the three States combined from April 1, 2008 
through September 30, 2008 (See milk-based infant formula 
participation and usage data in Section IV. B. of this RFP).  The 
total number of ounces issued per month for each physical form of 
formula was divided by the corresponding unit size (i.e. number of 
fluid ounces reconstituted), to arrive at the standardized number of 
units for each physical form of formula. 


 
 


B. MILK-BASED INFANT FORMULA PARTICIPATION AND USAGE 
DATA 


 
Attachment I to the RFP (Infant Report) contains the average monthly 
milk-based infant formula participation and usage data by physical form 
for the three States combined from April 1, 2008 through September 30, 
2008. The data does not include infant participants who are exclusively 
breastfed and those who are issued exempt infant formula. 
 
The milk-based infant formula usage data includes all brands of milk-
based infant formula the States currently use, except exempt infant 
formulas.  The milk-based infant formula participation and usage data 
does not necessarily reflect the actual issuance and redemption that will 
occur under the States’ contracts.  The data is presented for reference only 
as a tool for potential bidders to size the magnitude of purchases via this 
RFP.  The States cannot guarantee any actual level of purchases that will 
result from this RFP.  Over the life of the contracts, the number of units 
purchased monthly may increase or decrease given the availability of 
USDA grant funds, changes in the number of clients eligible for the WIC 
Program, or for other reasons.  


 
 


V. NOTIFICATION OF OUTCOME AND DISPUTE RESOLUTION 
 
 A. The States shall send a written notice of the outcome of the proposal 


review to each offeror after the award is made. 
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 B. Throughout the contract awarding process, the Contract Administrators 
acting en banc shall have authority, prior to the commencement of an 
action or protest in court, or any other action provided by law concerning a 
controversy, to settle and resolve any such disagreement. The Contract 
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Administrators shall promptly issue a decision in writing. The decision 
shall state the reasons for the action taken by the Contract Administrators.   


 
  Notices of any protest shall be served with all attachments upon all of the 


States' WIC Directors simultaneously with the filing of any action in any 
forum. 


C. Within 15 days after the date of the written notice of the contract award, 
an unsuccessful offeror may file a formal written protest pursuant to the 
New Mexico Department of Health's Protest Procedure under the 
Procurement Code, 7.1.6 NMAC.  Any decision rendered in New Mexico 
pursuant to those regulations shall be binding upon the New Mexico WIC 
Program, the Arkansas WIC Program and the North Carolina WIC 
Program by agreement of the States. 
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ARKANSAS DEPARTMENT OF HEALTH WIC PROGRAM- ----


~ -- WIC Milk-BasedInfant Formula Rebate Contract
--------


- -----


This contract (hereinafter referred to as Contract) is entered into between the Arkansas Department
of Health (ADH) WIC Program, hereinafter referred to as the PROGRAM, and Mead Johnson &
Company, hereinafter referred to as the CONTRACTOR."I '


I.


C.


THE PARTIES AGREE:


A. THE CONTRACTOR'S DUTIES


The CONTRACTOR shall provide the milk-based contract brand infant formulas
specified herein through wholesalers and authorized WIC vendors and shall remit to the
PROGRAM a rebate for each unit ofthe CONTRACTOR'S milk-based contract brand


infant formulas as specified herein.


B. CONTRACT AMOUNT


The CONTRACTOR shall rebate to the PROGRAM a priceper unit foreach milk-based
contract brand infant formula listed on Attachment 1 of this Contract. The rebate


amount per unit for the primary milk-Based contract brand infant formula is the amount
specified by the CONTRACTOR on the Infant Formula Rebate Initiative Milk-based
Quote Sheet (hereinafter "Quote Sheet") on April 6, 2009. It is identifiedas Attachment
2. to the PROGRAM'S Milk-based Infant Formula Rebate Initiative Request for
Proposals, issued in conjunction with the New Mexico Department of Health and the
North Carolina Department of Health and Human Services,hereinafterreferred to as the
REQUEST FOR PROPOSALS and incorporated as part of this Contract. The rebate
amounts per untt' for the other milk-based contract brand infant formulas specified
herein are ca1culfltedin accordance with Section ill.A. 7.of the Request for Proposals.


PAYMENT


1. The first of the month the CONTRACTOR will receive an invoice via overnight mail
with tracking for the initial payment, which is due the fifteenth day of the month, that
shall be no less ~han50% of the total payment for the most recent closed out month
for which data is available. The PROGRAM will submit an invoice to the
CONTRACTOR for the remaining rebate balance which will be based on the total
number of units of milk-based contract brand, physical form and size of infant
formula redeemed for that billing month. Payment by the CONTRACTOR is due
within (30) calendar days of receipt of the PROGRAM'S invoice. In the event that
any due date occurs on a Saturday, Sunday, or legal holiday, the rebate payment will
be due on the last business day preceding the due date.
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The PROGRAM will apply the methodology described in Attachment 3 to the RFP
for determining partial redemptions prior to billingthe CONTRACTORfor rebates.The
CONTRACTOR agrees that all payments shall be made to the PROGRAM by EFT or


_~~H ~ire~ransfe~.__~uc~~l~~~~st ?_~rea~~- for o~tput -~X!!It~J~~_nter.---


- -3.


2.


-'fhe-e0 N'fRA:e 'f0R-a-grees-to-payinteresrpenalties1a-the-Pltt)(JIbtMin-tir e am0unt-
of one (1.0) percent per month or anyportion thereof calculated on the paymentamount


due or invoice total for any properly delivered invoice for which funds have not been
transferred to the PROGRAM by the CONTRACTOR by the close of business on the
due date for t'I1epayment.


4. The CONTRACTOR shall make advancepayment if requestedby the PROGRAM.The
requested advance payment may not exceed the number of units issued by brand,
physical form and size, less the number of units issued but not redeemed, for the most
recent month for which data is available for the PROGRAM.


a. Advance payment is due upon receipt of the request and becomes delinquent after
twenty (20) calendar days. A late payment charge of Yzof 1% per month, accrued on a
daily basis (6% annual percentage rate) shall be assessed on any advance payment
request that has not been paid within twenty (20) calendar days of its receipt. Late
payment penalties will begin on the twenty-first day.


b. The CONTRACTOR shall be entitled to a non-refundable discount of one- half of


one percent for each month, accrued on a daily basis (6% annual percentage rate), that
payment is in advance of its original due date, with such discount applied against the
actual amount of advancepayment made. Any amount in excess of actual rebates due to
the PROGRAM shall be deducted from the next payment due to the PROGRAM.


5. Price increases or decreases in the CONTRACTOR'S lowest national wholesale price
per unit for a full truckload, of anyone or all of the milk-based contract brand infant
formulas listed herein will result in an automatic rebate increase or decrease on a cent-


for-cent basis f~r those formulas. The price per unit rebate will increase or decrease
effective the first day of the month in which the wholesale price per unit increased or
decreased. The CONTRACTOR shall notify the PROGRAM in writing no less than
thirty (30) calendar days prior to any changes in wholesale prices. The notificationshall
include both the date and amount of the increase or decrease.


6. Notwithstandin~ anyother provisions of this Contract, the CONTRACTOR shall pay a
rebate yielding the same net price per reconstituted fluid ounce as the primary milk-
based contract brand infant formula or any other milk-based contract brand infant
formula specified herein, if any of these formulas are replaced during the term of the
Contract, including but not limited to, replacementby changein formulationor unit size.


7. The CONTRACTOR agrees that if a new milk-based contract brand infant formula
introduced into the CONTRACTOR'S product line is approved for issuance by the
PROGRAM or the PROGRAM decides to add more milk-based contract brand infant


.
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fonnulas to its approved list, the CONTRACTOR shall pay a rebate amount per unit for
the additional milk -based infant fonnula calculated in accordance with Section IlIA. 7.c.


of the Request for Proposals. ,!,~e PRQg~ will ~()!Lf}r!~eaff~~!~<!par-ti_e_~LIUh~
- ~-~-WIC-c-ommunlfyaiiaDirCfhe-CONTRACTOR accordingly, if and when that infant
- fonnula-is--issued;~---~-~ ~~ ---~-~ n


D.


E.


8. The CONTRACTOR agrees that, in the event of a natural disaster, the PROGRAMmay
issue a milk-Q~sedcontract brand infant fonnula that is currently not approved for
issuance by the PROGRAM or a milk-based non-contract brand infant fonnula except
exempt infant fonnula. The CONTRACTOR shall pay a rebate amount per unit
calculated in accordance with Section ill.A.7.b.ofthe Request forProposals, except that
the lowest national wholesale price per unit for a full truckload, at the time the infant
fonnula is issued by the PROGRAM, will be used to calculate the rebate.


9. The CONTRACTOR agrees to pay rebates to the PROGRAM on anyunit ofmilk-based
contract brand infant formula approvedfor issuanceby the PROGRAM forwhich a food
instrument was issued during the term of this Contractandsubsequentlyredeemed, even
though the Contract may have expired at the time the food instrument is redeemed and
payment of the rebate is due.


10. The CONTRACTOR cannot withhold any rebate payments due the PROGRAM under
any circumstances. Any adjustments owed the CONTRACTORby the PROGRAMwill
be made by the PROGRAM in subsequent invoices.


PAYMENT DISPUTES


1. The CONTRACTOR must notify the PROGRAM of any dispute or error in the rebate
invoice within sixty (60) calendar days of receipt ofthe invoice. The CONTRACTOR
waives its right ~Qchallenge any invoice or request the return of any funds after sixty
(60) calendar days following the CONTRACTOR'S receipt ofthe invoice for the funds
in question.


2. Adjustments in invoice amounts shall be made by the PROGRAM only when an actual
error in any disputed invoice is found. Statistical inference or sampling shall not be the
basis for any dispute by the CONTRACTOR or any adjustment in an invoice by the
PROGRAM. Supporting documentation provided by the PROGRAM in the event of a
dispute shall be limited to the documentation identified in provision II. A. of this
Contract.


CONFLICT OF INTEREST


The CONTRACTOR warrants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the
performance of servicesrequiredunder this Contract.The CONTRACTORshall comply
with the provision of Arkansas Code Annotated Sections 19-11-701et seq., the Ethics in
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Public Contracting Law, which requires disclosure to the Director of the Arkansas
Department of Finance and Administration of amounts received under Contract when
such provisions are applicable. In addition, the CONTRACTOR must comply with all
federal laws and regulations on conflict of interest. . -- ---~ ----


F.


1.


2.


3.


4.


MISCELLANEO US


The CONTRACTOR acknowledges that the WIC Acronym and the WIC logo are
service mark~oWnedby the United States Department of Agriculture (USDA), and
that all rights therein and goodwill pertaining thereto belong exclusively to USDA.


a. The CONTRACTOR shall not use these service marks in any manner on its goods
or their containers or packaging or on tags of labels affixed thereto. The
CONTRACTOR also shall not use the WIC logo in advertising or other
promotional materials (collectively: "advertising").


b. The CONTRACTOR shall not use the WIC Acronym in advertising in any manner
that is likely to cause confusion, mistake, or deception as to the affiliation,
connection, or association of the CONTRATOR with the WIC Program, or as to
the sponsorship or approval ofthe CONTRACTOR'S goods, services, advertising,
or commercial activities, including nutrition message(s), by the WIC Program and
USDA.


c. The CONTRACTOR shall include the following statement with any use ofthe WIC
Acronym in advertising: "WIC is a registered service mark ofthe U.S. Department
of Agriculture for USDA's Special Supplemental Nutrition Program for Women,
Infants, and Children."


The CONTRACTOR shall keep confidential and not divulge or make available to any
individual or organization without the prior written approval of the PROGRAM any
information, da~a, documents or reports provided by the PROGRAM to the
CONTRACTOR under this Contract.


The CONTRACTOR shall not use the award of contract as part of anynews release for
commercial advertising.


The CONTRACTOR shall give the PROGRAMno fewerthan ninety(90) calendardays
advance written notice prior to any ofthe actions listed below in provision LDA.a.
through d. ofthis Contract. The ninety (90) calendar days advancewritten notice shall
not begin prior to the date of any required Food and Drug Administration (FDA)
approval for the action.


a. a change in the label ofthe primary milk-based contract brand infant formula or
any other milk-based contract brand infant formula approved for issuance by the
PROGRAM.
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b. the replacement ofthe primary milk-based contract brand infant formula or any
other milk-based contract brand infant formula approved for issuance by the
PROGRAM, including, but not limited to, replacement by change in


--- TormtilationaruIlorunit size. ------------------


G.


1.


2.


H.


1.


2.


3.


4.


c. a change in the name of the primary milk-based contract brand infant formula or
any other milk-based contract brand infant formula approved for issuance by the
PROGR#1.


d. the introduction of any new milk-based contract brand infant formula into its
product line.


COVENANT AGAINST CONTINGENT FEES


The CONTRACTOR warrants that no commissions, percentages, brokerage,gratuities,
kickbacks or contingency fees were paid in connectionwith the Contract,nor exchanged
for consideration by the CONTRACTOR for the purpose of securing this Contract.


Arkansas Code Annotated, Section 19-11-714imposes both criminal andcivilpenalties
for violation of its provisions. Arkansas statutes imposecriminalpenaltieswherebribes,
gratuities or kickbacks have been solicited, given or received in contracts involving
publi~ money.


AUDITS AND RECORDS


The CONTRACTOR shall maintain books, records, and documents in accordance with
generally accepted accounting procedures and practices.


The CONTRAC:rOR assures that these records created solely for this Contract shall be
subject to inspedion, reviews or audit by state personnel and other personnel duly
authorized by the PROGRAM, as well as by authorized federal personnel. Routine
inspections, review or audits shall be uponreasonablenotice andduringnormal business
hours.


The CONTRACTOR shall maintain and file with the PROGRAM such progress, fiscal,
inventory and other reports as the PROGRAM may require within the period of this
Contract.


The CONTRACTOR shall allow public access during normal business hours to all
documents, papers, letters or other material subject to the provisions of Arkansas Code
Annotated, Sections 25-19-101, et seq., The Arkansas Freedom of InformationAct, and
made or received by the CONTRACTOR in conjunction with this Contract. It is
expressly understood that receipt of substantial evidence of the CONTRACTOR'S
refusal to comply with this provision shall constitute a breach of the Contract.
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I. RETENTION OF RECORDS


1. The CONTRACTOR shall retain all financial records, supporting documents, statistical
~ ~ recoras-andanyother documents created solely for this Contracffor a period oIEve15r-


. -- ~. ~--years~after-terminatiO1Tofthe-eontTact:-If~an-audit-has-been-initiated-andaudit~findings ~_.


have not been resolved at the end of five (5) years, the records shall be retained until
resolution of the audit findings. Any routine audits of such records or documents shall


be upon reasOJ~'jl~lenotice and during nonnal business hours.


2. Persons duly authorized by the PROGRAM and federal auditors pursuant to 45 c.P.R.
Section 74.26 (a), (b), and (d), shall have full access to and the right to examine any of
said records and documents during said retention period. Such accessshall occur during
nonnal business hours.


J. MONITORING


1. The CONTRACTOR shall provide access to, or shall furnish whatever infonnation is
necessary for the monitoring of this Contract.


2. The CONTRACTOR shall pennit the PROGRAM to monitor the aforementioned
Contract according to applicable regulations of the state and federal governments.


K HOLD HARMLESS/INDEMNIFICATION


1. The CONTRACTOR agrees to indemnify and hold hannless the STATE as well as
officers, agents, and employees of the PROGRAM from all claims, losses, or suits
accruing and/or resulting from personal injury allegedly caused by a defect in the
product furnished pursuant to this Contract, except claims, losses, or suits arising from
any negligence, ~y the PROGRAM, its officers, agents, employees, contractors or
subcontractors. The PROGRAM shall give the CONTRACTOR written notice of each
such claim or suit and full right and opportunity to conduct the CONTRACTOR'S own
defense thereof, together with all reasonable cooperation. Any such claim shall be
settled by the Arkansas Claims Commission.


2. Notwithstanding any indemnificationclause,the PROGRAM shallhave full authorityto
conduct its own defense, negotiation, and settlements, but the CONTRACTOR'S
indemnificatioI;lnevertheless remains in full force and effect. Any settlement shall only
be reimbursable by CONTRACTORifthe CONTRACTORapprovessuch settlementin
advance, and any liability upon successful defense shall only be reimbursable by the
CONTRACTOR if CONTRACTOR has full opportunity to participate equally in the
defense of the action.


L. COMPLIANCE WITH LAWS


1. The CONTRACTOR shall abide by all applicable federal laws and regulations.


.


Page 6
ex


'.:"
'\,.\







2. If any state law conflicts with a federal law, the federal law shall supersede.


II. PROGRAM AGREES:


__n_-~---TNV 0 ICE- REPO RTS
~--~---~-~--~~ ~-~-------


~ ~ ~-~--------


The PROGRAM shall provide the CONTRACTOR a monthlyinvoicereport specifying
the number of units of each milk-based contract brand, physical fonn and size of infant
fonnula appro~~~for issuance by the PROGRAM and paid for during the preceding
month. Based on these figures, the rebate due to the PROGRAM shall be calculated.
The PROGRAM shallprovide thesecalculationsand the supportingdocumentationwith
each invoice. The PROGRAM will make adjustments for partial purchases based on
Attachment 3: Arkansas Methodology for Detennining Partial Redemptions.


The supporting documentation is limited to the food instrument number, food
instrument redeemed amount, redemption date, issue date, unit count, brand name,
physical fonn and size.No identifiable participantinfonnation will be provided. Should
vendor infonnation be requested, no identifiable vendor infonnation can be provided
other than vendor name, address, and authorization status.


B. COMPLIANCE


The PROGRAM shall monitor WIC vendors for compliance with Arkansas WIC
Program rules, regulations, policies, and procedures, and employ sanctionsas necessary
to enforce compliance as outlined in WIC federal regulations.


III. THE CONTRACTOR AND THE PROGRAM MUTUALLY AGREE:


A. TERM


This Contract shall be effective on October 1,2009 through September 30,2012. The
Contract will not be extended past that period. No commitment of public funds is
pennitted prior to Contract approval.


B. NOTICE AND CONTACT


The name and afidressof the PROGRAM'S administrator for this Contract is Marcell
Jones, WIC Director, Arkansas Department of Health (ADH)WIC Program, 5800West
10th Street, Suite 810, Little Rock, AR 72204-1703.The representative of the
CONTRACTOR responsible for administering the services under this Contract is
Cheryl Cook, Associate Manager, WIC Business Team, 2400 W. Lloyd Expressway,
Evansville, IN 47721. In the event that different representatives aredesignatedby either
party after execution of this Contract, notice of the name and address of the new
representative will be rendered in writing to the otherparty and saidnotification attached
to originals of this Contract.
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c. PERFORMANCE OF CONTRACT


The PROGRAM andtheCONTRACTOR agree to meet at least annually to review the


--progress- anapeiformance-oftfie-Confracf. -Dunnglliese-iiieetingsany concerns


--- regarfling-billing-I"f0eeflufeS-rntt~t-be-afltiFe~sed; ~ ~ ~-


D. MODIFICATION OF CONTRACT


Modification ~f provisions of this Contract shall only be valid when reduced to writing


and duly signed by both parties to the Contract. The parties agree to amend this


Contract if federal and/or state revisions of any applicable laws or regulations make
changes in the Contract necessary.


E. SEVERABILITY


In the event anyprovision of this Contract shallbe held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof.


F. GOVERNING LAW


This Contract shall be deemed to have been executed and entered into in the State of
Arkansas, the County of Pulaski, and shall be construed, performed and enforced in all
respects in accordance with the laws and rules of the State of Arkansas. It is agreed
between the parties hereto that the place of this Contract, its situs and forum, shall be
Pulaski County, Arkansas. Each party shall perform its obligations hereunder in
accordance with the terms and conditions ofthis Contract.


G. HEADINGS NOT CONTROLLING


Headings used in this Contract are for reference purposes only and shall not be
considered to be'a substantive part of this Contract.


H. AVAILABILITY OF FUNDS


It is understood and agreed between the CONTRACTOR and the PROGRAM that
Arkansas Code Annotated §19-11-238 (c) requires that the payment of any amounts
specified in this' Contract, or its continuation, is contingent upon and subject to the
allocation of funds to the PROGRAM for the purposes set forth in this Contract.


I. NON-ASSIGNMENT


Neither party shall assign, sublicense, subcontract or otherwise transfer its rights, duties
and/or obligations under this Contract. Any sublicense, subcontract, assignment or
transfer otherwise occurring shall be null and void; provided, however, that the


.
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PROGRAM shall at all times be entitled to assign or transfer its rights, duties and/or
obligations under this Contract to another governmental agency in the Stateof Arkansas
upon giving prior written notice to the CONTRACTOR.


J. FORCE MAJEURE


The CONTRACTOR shall not be liable for delay, failure of performance, los~
damage, due to fire, earthquake, volcanic action, flood, war, civil or military authority,
acts of God, or other causes beyond its reasonable control.


Notwithstandi~g the preceding paragraph, the CONTRACTOR shall pay rebates to the
PROGRAM for milk-based non-contract brand infant formulas, except exempt infant
formulas, when the CONTRACTOR's product is not available for 72 hours or more.
The PROGRAM shall have the right to substitute milk-based non-contract brand infant
formulas and to invoice the CONTRACTOR for the units issued during the periods
when the CONTRACTOR'S formula was not available, notwithstanding that food
instruments issued during a shortage may be redeemed after a shortage is remedied.The
rebate paid for the milk-based non-contract brand infant formulamust yield the samenet
price per reconstituted fluid ounce as the rebate for the milk-based contract brand infant
formula that is substituted with the non-contract brand. The lowest national wholesale
price per unit at the time of issuance for a full truckload ofthe milk-based non-contract
brand infant formula will be used to calculate the rebate amount. At any time after the
CONTRACTOR'S product is not available for 72 hours or more the PROGRAM may
declare the CONTRACTOR in breach and may terminate the Contract for cause
pursuant to Section ill L, 1. "Termination for Cause".


K. PROGRAM'S RIGHT TO APPROVE NEW OR ADDITIONAL CONTRACT
BRAND INFANT FORMULAS FOR ISSUANCE


The CONTRACTOR agrees that the PROGRAM has the right to approve for issuance
additional contract brand infant formulas that are not currently listed in
Attachment 1. , dfthis Contract and new contract brand infant formulas introduced into


the CONTRAC10R'S product line duringthe term oftms Contract. ThePROGRAM is
not obligated to add new or additional contract brand infant formulas to the
PROGRAM'S WIC-approved food list.


L. TERMINATION


Termination shqll not nullify or otherwise excuse any obligation owed by the
CONTRACTOR to the PROGRAM prior to the effective date ofthe termination or as
provided otherwise herein.


1. Termination for Cause


a. Unless the CONTRACTOR's material breach of anyprovision oftms contractis
waived by the PROGRAM in writing, the PROGRAM may, by written notice to
the CONTRACTOR specifying CONTRACTOR's failure, terminate this


.
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2.


M.


contract upon no less than twenty-four (24) hours notice unless the
CONTRACTOR has cured the breach within time frames agreed upon by both
parties. Said notice shall be delivered by certified mail, receipt requested, or in
person with proof of delivery.


0. Walver of breach of any provIsIOn of the contract shall not be deemed to be a
wai veI of any othcr brcach and shall not bc construcd to bc modification-ef-the--
terms of this contract. The provisions herein do not limit the PROGRAM's right
to remedies at law or to damages.


c.
'-, ,


The PROGRAM may terminate this contract for cause upon the filing of a
bankruptcy action or insolvency by or against the CONTRACTOR.


d. lithe contract is terminated pursuant to this provision, the CONTRACTORshall
provide to the PROGRAM the same rebate payment for milk-based infant
formula that would have been paid until a new contract is executed.


Termination Without Cause


a. Either party may terminate this contract with a minimum of one hundred and
fifty (150) calendar dayswritten notice delivered to the contract representatives
specified herein.


b. In the event of termination of the contract by either party pursuant to this
provision, anypayment or obligation incurred during the one hundred and fifty
(150) calendar days between issuance of notice and termination will be made or
satisfied within thirty (30) calendar days ofthe receipt ofthe invoice.


c. If the contract is terminated pursuant to this provision, the contractor shall
continue to pay rebates from the date notice is given until the end of the
notice pe,riodor until a new contract is executed, whichever occurs first.


d. Notwith~tandingtermination, the Contractor shall complywith paragraph I C, 9.
regarding payment of rebates on units of milk-based contract infant formula for
which food instruments were issued during the term of the Contract and
redeemed subsequent to the Contract termination.


RECONCILIATION INVOICES


Every six (6) m6nths during the contractual period and within one hundred and twenty
(120) calendar days of the termination of the Contract, the PROGRAM may provide
reconciliation invoices to include unreported claims against the CONTRACTOR.
Payment from the CONTRACTOR is due within thirty (30) calendar days of receipt of
the PROGRAM'S invoice. A latepayment charge of 1.0percent per month accrued on
a dailybasis (12% annual percentage rate) shall be assessed on past-due amounts at the
time the subsequent invoice is calculated.
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N. ALL TERMS AND CONDITIONS INCLUDED


The Contract and its attachments contain all the terms and conditions agreed upon by the
parties.


-------


All terms and conditions of the ARKANSAS/NORTH CAROLINA/NEW MEXICO
WIC MiLK-BASED INFANt FORMULA R..EBATEINITIATIVE R..EQUESTFOR
PROPOSALS (issued February 10, 2009), STATES ANSWERS TO PRE-BID
QUESTIONS (issued March 19,2009) and the CONTRACTOR'S acceptedresponseto
the Request foj;Proposals, are hereby incorporated, and are a part of the Contract. Also
incorporated in the Contract are the QUOTE SHEET (Attachment 1), the
CONTRACTOR CERTIFICATION (Attachment 2), the ARKANSAS
METHODOLOGYFOR DETERMININGPARTIALREDEMPTIONS(Attachment3).


IN WITNESS THEREOF, the CONTRACTOR and the PROGRAM have executed this agreement in
duplicate originals, one of which is retained by each ofthe parties, the day and year first written below.


CONTRACTOR ARKANSAS DEPARTMENT OF HEALTH


B
, S tz,ld?


"'ontractor's Signatur~Date
PresidentNice ~esident


or designee


C1. ~ lAJ ~~L}~
Paul K. Halverson, DrPH


Director


WITNESS


Signature/Date
CORPORATE SECRETARY


G-'~
Date


.
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CONTRACT NO.  
 
 
 


STATE OF NEW MEXICO 
NEW MEXICO DEPARTMENT OF HEALTH 


Public Health Division 
 


SPECIAL SUPPLEMENTAL NUTRITION PROGRAM 
FOR WOMEN, INFANTS AND CHILDREN (WIC) 


 


WIC Program Soy-Based Infant Formula Rebate Contract 
 
This contract is entered into between the New Mexico Department Of Health (DEPARTMENT) 
and_____________(CONTRACTOR). 
 
ARTICLE 1. SCOPE OF WORK 
 
The CONTRACTOR shall: 
 
A. Provide soy-based contract brand infant formulas specified herein, through vendors 


authorized by the New Mexico Women, Infants and Children Program, in sufficient 
supply to service 100% of the WIC caseload; and remit to the DEPARTMENT a rebate 
for each unit of the CONTRACTOR’s soy-based contract brand infant formula as 
specified herein. 


 
B. Rebate to the DEPARTMENT a price per unit of soy-based contract brand infant formula 


as specified in Attachment 1.  Attachment 1 may be amended as necessary by written 
agreement of the parties at any time during the term of this contract. 


 
The rebate amount per unit for the primary soy-based contract brand infant formula is the 
amount specified by the CONTRACTOR on the WIC Soy-Based Infant Formula Rebate 
Initiative Quote Sheet on April 6, 2009, identified as Attachment II to the 
DEPARTMENT’s WIC Soy-Based Infant Formula Rebate Initiative Request for 
Proposals, issued February 10, 2009, in conjunction with the North Carolina Department 
of Health and the Arkansas Department of Health (Request for Proposals) incorporated as 
part of this contract.  The rebate amounts per unit for the other soy-based contract brand 
infant formulas specified herein are calculated in accordance with Section III.A.7. of the  
Request for Proposals. 


 
C. Contact all wholesalers and authorized WIC retail outlets to assure that wholesalers and 


WIC-authorized vendors have sufficient knowledge to provide a ready supply of the 
Contractor’s soy-based contract brand infant formula after the Contract is awarded.  
Inform all WIC-authorized retail outlets that the Contractor’s soy-based contract brand 
infant formula will be designated the single authorized brand of WIC soy-based infant 
formula as of the date the contract is executed by signature of both parties. 
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D.        Payment 
 


The three states’ WIC Programs presently receives infant formula rebates of about 
$102,353,594 annually.  In order to comply with the requirements of (U.S.) Treasury 
Circular 1075 and the Cash Management Improvement Act, as amended, the three states 
WIC Programs desire to receive rebate payments in installments.  The Contractor shall 
remit payments as described below for each calendar month by the due dates indicated. 
  
Each month the due date of the first installment will be the fifth day of the month 
immediately following the month in which the rebate pertains and shall be no less than 
75% of the total payment for the proceeding month.  The DEPARTMENT will bill the 
CONTRACTOR for each month’s remaining rebate balance on a final invoice after receipt 
of data on infant formula redemptions.  The balance of installment rebate payments due for 
that month will be paid on the 25th of the month to which the rebate pertains.  In the event 
that any due date occurs on a Saturday, Sunday, or legal holiday, the rebate payment will 
be due on the last business day preceding the due date.   
 
Payments will be made to the DEPARTMENT by EFT or ACH wire transfer.   
 


The CONTRACTOR shall make advance payment, if requested by the DEPARTMENT.  
The requested advance payment may not exceed the number of units issued, by brand, 
physical form and size, less the number of units issued but not redeemed, for the most recent 
closed-out month for which the data is available.  The DEPARTMENT may request a partial 
advance payment. 
 
The CONTRACTOR agrees to pay interest penalties to the DEPARTMENT in the amount of 
1 percent per month or any portion thereof calculated on the installment amount due or 
invoice total for any properly delivered invoice for which funds have not been transferred to 
the DEPARTMENT by the CONTRACTOR by the close of business on the due date for the 
payment.  Late interest penalties will not be applicable by the DEPARTMENT or the 
DEPARTMENT’s bank or data processing center that have been identified and validated 
prior to the due date of the invoice payment. 


 
Automatically increase rebates on a cent-for-cent basis for any one or all of the soy-based 
contract brand infant formulas listed herein that are subject to any price level increases in the 
CONTRACTOR’s lowest national wholesale price per unit for a full truckload.  The price 
per unit rebate will increase effective the first day of the month in which the wholesale price 
per unit increased.  The CONTRACTOR shall notify the DEPARTMENT in writing no less 
than 30 calendar days prior to any changes in wholesale prices.  The notification shall include 
both the date and amount of the increase. 


 
Automatically decrease rebates on a cent-for-cent basis for any one or all of the soy-based 
contract brand infant formulas listed herein, that are subject to any price level decreases in 
the CONTRACTOR’s lowest national wholesale price per unit for a full truckload.  The price 
per unit rebate will decrease effective the first day of the month in which the wholesale price 
per unit decreased.  The CONTRACTOR shall notify the DEPARTMENT in writing no less 
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than 30 calendar days prior to any changes in wholesale prices.  The notification shall include 
both the date and amount of the decrease. 


 
Notwithstanding any other provisions of this contract, the CONTRACTOR shall pay a rebate 
yielding the same net price per reconstituted fluid ounce as the primary soy-based contract 
brand infant formula or any other soy-based contract brand infant formula, specified herein, 
if any of these formulas are replaced during the term of the contract, including, but not 
limited to, replacement by change in formulation or unit size.  


 
Agree that if a new soy-based contract brand infant formula introduced into the 
CONTRACTOR’s product line is approved for issuance by the DEPARTMENT or the 
DEPARTMENT decides to add more soy-based contract brand infant formulas to its 
approved list, the CONTRACTOR shall pay a rebate amount per unit for the additional soy-
based infant formula calculated in accordance with Section III.A.7.c. of the Request for 
Proposals.  The DEPARTMENT will notify the affected parties in the WIC community and 
bill the CONTRACTOR accordingly if and when that soy-based infant formula is issued. 


 
Agree that in the event of a natural disaster, the DEPARTMENT may issue a soy-based 
contract brand infant formula that is currently not approved for issuance by the 
DEPARTMENT or a soy-based non-contract brand infant formula, except exempt infant 
formula.  The CONTRACTOR shall pay a rebate amount per unit calculated in accordance 
with Section III.A.7.b. of the Request for Proposals, except that the lowest national wholesale 
price per unit for a full truckload at the time the soy-based infant formula is issued by the 
DEPARTMENT will be used to calculate the rebate. 


 
Agree to pay rebates to the DEPARTMENT on any unit of soy-based contract brand infant 
formula approved for issuance by the DEPARTMENT, for which a food instrument was 
issued during the term of this contract and subsequently redeemed even though the contract 
may have expired or otherwise terminated at the time the food instrument is redeemed and 
payment of the rebate is due. 


 
Agree not to withhold any rebate payments due the DEPARTMENT under any 
circumstances.  Any adjustments owed the CONTRACTOR by the DEPARTMENT shall be 
made by the DEPARTMENT in subsequent invoices. 
 
Accept reconciliation invoices from the DEPARTMENT every six (6) months during the 
contractual period and within ninety (90) days of the termination of the Contract to include 
unreported claims.  Payment from the CONTRACTOR is due upon receipt of the invoice, 
and becomes delinquent after thirty (30) calendar days of receipt of the DEPARTMENT’s 
invoice.  A late payment charge of 1 percent per month shall be assessed on past due amounts 
at the time the subsequent invoice is calculated.  
 
Agree to timely notify the DEPARTMENT of any known or suspected deterioration, 
alteration, adulteration, damage, falsification, or tainting to any of the soy-based contract 
brand infant formulas provided through vendors authorized by the New Mexico Women, 
Infants and Children Program, as specified herein, if harmful to life or health, hazardous or 
do not comply with the regulations on manufacturing. 
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E.    Payment Disputes 


 
1. Notify the DEPARTMENT of any dispute or error in any rebate invoice within 


sixty (60) calendar days of the receipt of the invoice.  The CONTRACTOR 
waives its right to challenge any invoice or request the return of any funds after 
sixty (60) calendar days of the CONTRACTOR’s receipt of the invoice for the 
funds in question. 


 
2. Agree that late penalties will accrue against the CONTRACTOR during the 


period of time any invoiced amounts are in dispute and will accrue at a rate of 
1.5% per month accrued on a daily basis (18% annual percentage rate).  In the 
event such dispute is settled in favor of the CONTRACTOR, such penalties will 
not be owed.  All disputes will be settled within twenty (20) calendar days from 
the date written notice of a dispute is received by the DEPARTMENT, or by 
closeout of the federal fiscal year in which the dispute has occurred, whichever is 
earlier.  Any payment or late penalties due to the DEPARTMENT shall be 
received within ten calendar days from the date of resolution. 


 
3. Agree that disputes regarding invoiced amounts shall be limited to the accuracy of 


the invoice.  Policy issues, such as the DEPARTMENT’s eligibility criteria, shall 
not be subject to challenge or dispute.  Supporting documentation provided by the 
DEPARTMENT in the event of a dispute shall be limited to the food instrument 
number, EBT transaction number, its issue date, redemption date, unit count, 
brand name and size.  No client identifying information will be provided. 


 
Agree that the DEPARTMENT shall make adjustments in invoiced amounts only 


when an actual error in any disputed invoice is found.  Statistical inference or 
sampling shall not be the basis for any dispute by the CONTRACTOR or any 
adjustment in an invoice by the DEPARTMENT.  Supporting documentation 
provided by the DEPARTMENT in the event of a dispute shall be limited to the 
documentation identified in Article 1.H of this contract. 


 
F. Audits and Records 


 
1. Maintain books, records and documents in accordance with New Mexico laws and 


regulations and generally accepted accounting procedures and practices. 
 
2. Assure that these records created solely for this contract shall be subject at all 


times to inspection, review or audit by state or federal personnel and others 
authorized by the DEPARTMENT, as well as by the federal personnel.  Routine 
inspections, review or audits will be performed upon reasonable notice and during 
normal business hours. 
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3. Maintain and file progress, fiscal, inventory and other reports with the 
DEPARTMENT as required. 


 
4. Retain all financial records, supporting documents, statistical records and all other 


documents created for this contract for a period of three (3) years after 
termination of the contract, or if an audit has been initiated and audit findings 
have not been resolved at the end of the three (3) years, the records shall be 
retained until resolution of the audit findings.  Any routine audits of such records 
or documents shall be upon reasonable notice and during normal business hours. 


 
5. Provide authorized representatives of the DEPARTMENT and federal auditors 


pursuant to 45 CFR, Part 74, 24 (a), (b) and (d) to full access to records and 
documents and permit the right to examine any of those records and documents 
during the retention period.  Such access shall occur during normal business 
hours. 


 
6. Monitoring 


 
a. Provide access to information necessary to monitor this contract. 


 
b. Permit the DEPARTMENT to monitor the contract according to 


applicable regulations of the state and federal governments. 
 
The DEPARTMENT shall: 
 
G. Provide the CONTRACTOR with a monthly invoice specifying the number of units of 


each contract brand, form and size of soy-based infant formula redeemed during the 
preceding calendar month.  The rebate due shall be calculated by the DEPARTMENT 
based on these figures.   


 
H. Provide the calculations and the supporting documentation upon request.  The supporting 


documentation is limited to the food instrument number, EBT transaction number, 
redeemed amount, redemption date, issue date, can count, brand name, physical form and 
size.  No identifiable participant information will be provided. Should vendor information 
be requested, no identifiable vendor information can be provided other than vendor 
number and authorization status. 


 
I. Allow the purchase of any non-contract brand formula or any soy-based contract brand 


infant formula that does not meet the requirements of 7 C.F.R. 246.10 (C) (1) (i) only 
with medical documentation, as that term is defined in 7 C.F.R. 246.10 (C) (1) (v) except 
as provided in 7 C.F.R. 246.10 (C) (1) (iv), and Articles 12.B and 16.B of this contract.  
Pre-printed medical documentation or medical documentation to cover more than one 
infant will not be allowed.  The CONTRACTOR will not be required to pay rebates on 
soy-based non-contract brand infant formula, except in situations where the 
CONTRACTOR’s soy-based contract brand infant formula is not available through WIC 
authorized vendors for 72 hours or more, as provided in Article 12.B or Article 16.B of 
this contract. 
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ARTICLE  2.  TERM 
 
This contract shall be effective on October 1, 2009 and shall terminate on September 30, 2012.  
No commitment of public funds is permitted prior to contract approval. 
 
ARTICLE 3. INDEMNIFICATION 
 
A. The CONTRACTOR shall defend, indemnify and hold harmless the DEPARTMENT, its 


officers, agents and employees from all claims, actions, demands, costs, damages, 
attorney fees and all other liabilities and expenses of any kind from any source arising out 
of any act or omission of the CONTRACTOR, its agents and employees in performance 
of this contract as well as from all claims accruing and resulting from personal injury 
allegedly caused by a defect in the product furnished pursuant to this contract.  Claims, 
losses or suites arising from any negligence to the DEPARTMENT, its officers, agents, 
employees, contractors or subcontractors are subject in all cases to the New Mexico Tort 
Claims Act.  The DEPARTMENT shall provide the CONTRACTOR written notice of 
each such claim or suit and the right and opportunity to conduct the CONTRACTOR’s 
own defense thereof. 


 
B. Notwithstanding any indemnification clause, the DEPARTMENT shall have full 


authority to conduct is own defense, negotiations, and settlements without affecting the 
CONTRACTOR’s indemnification herein. 


 
 
ARTICLE 4.  FEDERAL LAW 
 
A. The CONTRACTOR shall abide by all applicable federal laws and regulations. 


 
B. In the event that a state law conflicts with federal law, federal law shall supersede state 


law. 
 
ARTICLE 5.  COMPLIANCE 
 
The DEPARTMENT shall monitor WIC authorized retailers for compliance with New Mexico 
WIC Program rules, regulations, policies, and procedures.  The DEPARTMENT shall employ 
sanctions, as necessary to enforce compliance, as outlined in state and federal regulations. 
 
 
ARTICLE 6.  CONTACT AND NOTICE 
 
The name and address of the DEPARTMENT’s administrator for this contract is 
 


Deanna Torres, MPA 
WIC Program Director 


   Family Health Bureau  
   2040 S. Pacheco, Suite 152 
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   Santa Fe, New Mexico 87505 
 
The representative of the CONTRACTOR responsible for the administration of services under 
this contract is: 
 
   _________________________ 
 
   _________________________ 
 
Any notice which is required or permitted to be given under this contract shall be given by 
personal delivery or certified U.S. mail/return receipt requested and directed to the respective 
party at the address shown below: 
 
For the DEPARTMENT: 
 
   Deanna Torres, MPA 


WIC Program Director 
   Family Health Bureau  
   2040 S. Pacheco, Suite 152 
   Santa Fe, New Mexico 87505 
 
For the CONTRACTOR: 
   ___________________ 
 
  
In the event that either party designates a different representative after execution of this contract, 
notice of the name and address of the new representative written notice of the change shall be 
provided to the other party and attached to originals of this contract. 
 
ARTICLE 7.  CONTRACT MONITORING 
 
The DEPARTMENT and the CONTRACTOR agree to meet on annually to review the parties’ 
performance of the contract and to address all concerns regarding invoice procedures, subject at 
all times to the terms of the contract.  During these meetings any concerns regarding billing 
procedures must be addressed. 
 
ARTICLE 8.  AMENDMENT 
 
This contract shall not be altered, changed or amended except by instrument in writing executed 
by the parties hereto.  The parties agree to amend this contract to comply with all revisions of 
applicable state and federal laws or regulations. 
 
ARTICLE 9.  GOVERNING LAW 
 
This contract shall be governed in accordance with the laws and regulations of the State of New 
Mexico. 
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ARTICLE 10.  CONFIDENTIALITY 
 
In no event shall confidential participant information be made available to the CONTRACTOR.  
The use of any participant information that may be inadvertently provided to the 
CONTRACTOR is prohibited by state and federal law.  It is the responsibility of the 
CONTRACTOR to protect the identity of any client receiving services through this contract in 
the event of inadvertent disclosure. 
 
ARTICLE 11.  ASSIGNMENT 
 
The CONTRACTOR shall not assign, sublicense or otherwise transfer its rights, duties and/or 
obligations under this contract.  The DEPARTMENT shall at all times be entitled to assign or 
transfer its rights, duties and/or obligations under this contract to another governmental agency in 
the State of New Mexico without the CONTRACTOR’s consent. 
 
ARTICLE 12.  FORCE MAJEURE 
 
A. The CONTRACTOR shall not be liable for delay, failure of performance, loss or damage 


due to fire, earthquake, volcanic action, flood, war, civil or military authority, acts of God 
or other causes beyond its reasonable control. 


 
B. Notwithstanding the preceding paragraph, the CONTRACTOR shall pay rebates to the 


DEPARTMENT for soy-based non-contract brand infant formulas, except exempt infant 
formulas, when the CONTRACTOR’s product is not available in any area in the State for 
72 hours or more. The DEPARTMENT shall have the right to substitute soy-based non-
contract brand infant formulas and to invoice the CONTRACTOR for the units issued 
during the period when the CONTRACTOR’s formula was not available, 
notwithstanding that food instruments issued during a shortage may be redeemed after a 
shortage is remedied.  The rebate paid for the soy-based non-contract brand infant 
formula must yield the same net price per reconstituted fluid ounce as the rebate for the 
soy-based contract brand infant formula that is substituted with the non-contract brand.  
The lowest national wholesale price per unit at the time of issuance for a full truckload of 
the soy-based non-contract brand infant formula will be used to calculate the rebate 
amount.  At any time after the CONTRACTOR’s product is not available for 72 hours or 
more, the DEPARTMENT may declare the CONTRACTOR in breach and may terminate 
the contract for cause pursuant to ARTICLE 15.A, Termination for Cause. 


 
 
ARTICLE 13.  DISASTER RELIEF 
 
In the event of a natural disaster the DEPARTMENT may issue a soy-based contract brand 
infant formula that is currently not approved for issuance by the DEPARTMENT.  The 
CONTRACTOR shall pay a rebate amount per unit calculated in accordance with Section 
III.A.7.b. of the Request for Proposals, except that the lowest national wholesale price per unit 
for a full truckload at the time the soy-based infant formula is issued by the DEPARTMENT will 
be used to calculate the rebate. 
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ARTICLE 14.  FORMULAS    
 
The CONTRACTOR shall give the DEPARTMENT no less than 90 calendar days advance 
written notice prior to the following, except for item number (1) which requires no advance 
notice: 
 


1. The introduction of any new contact brand soy-based infant formula into the 
CONTRACTOR’s product line; 


 
2. A change in the label of the primary soy-based contract brand infant formula or any 


other soy-based contract brand infant formula approved for issuance by the 
DEPARTMENT; 


 
3. The replacement of the primary soy-based contract brand infant formula or any other 


soy-based contract brand infant formula approved for issuance by the 
DEPARTMENT, including, but not limited to, replacement by change in formulation 
and/or unit size; and  


 
4. A change in the name of the primary soy-based contract brand infant formula or any 


other soy-based contract brand infant formula approved for issuance by the 
DEPARTMENT. 


 
ARTICLE 15.  TERMINATION 
 
Termination shall not nullify or otherwise excuse any obligation owed by the CONTRACTOR to 
the DEPARTMENT prior to the effective date of the termination or as provided otherwise 
herein. 
 
A. Termination for Cause 
 


Unless the CONTRACTOR’s material breach of any provision of this contract is waived 
by the DEPARTMENT in writing, the DEPARTMENT may, by written notice to the 
CONTRACTOR specifying CONTRACTOR’s failure, terminate this contract upon no 
less than twenty-four (24) hours notice unless the CONTRACTOR has cured the breach 
within time frames agreed upon by both parties.  Said notice shall be delivered by 
certified mail, receipt requested, or in person with proof of delivery. If applicable, the 
DEPARTMENT may employ the default provision of the New Mexico Procurement 
Code. 


 
1. Waiver of breach of any provision of the contract shall not be deemed to be a 


waiver of any other breach and shall not be construed to be modification of the 
terms of this contract.  The provisions herein do not limit the DEPARTMENT’s 
right to remedies at law or to damages. 


 
2. The DEPARTMENT may terminate this contract for cause upon the filing of a 


bankruptcy action or insolvency by or against the CONTRACTOR. 
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3. If the contract is terminated pursuant to this provision, the CONTRACTOR shall 
provide to the DEPARTMENT the same rebate payment for formula that would 
have been paid until a new contract is executed.  


 
 


B. Termination Without Cause 
 
1. Either party may terminate this contract with a minimum of 150 calendar days written 


notice delivered to the contract representatives specified herein. 
 


2. In the event of termination of the contract by either party pursuant to this provision, 
any payment or obligation incurred during the 150 calendar days between issuance of 
notice and termination will be made or satisfied within 30 calendar days of the receipt 
of the invoice. 


 
3. If the contract is terminated pursuant to this provision, the contractor shall continue to 


pay rebates from the date notice is given until the end of the notice period  or until a 
new contract is executed, whichever occurs first. 


 
 


ARTICLE 16.  ENTIRE AGREEMENT 
 
A. This contract and its attachment contain all the terms and conditions agreed upon by the 


parties and contain the entire understanding of the parties with respect to the subject 
matter hereof, and supersedes all prior oral or written agreements. 


 
B. All terms and conditions of the DEPARTMENT’s WIC Soy-based infant formula Rebate 


Initiative Request for Proposals and State’s Answers to Prebid Questions and the 
Contractor’s accepted response to the RFP are hereby incorporated, and are a part of the 
contract.  Also incorporated in the contract are the New Mexico Formulas Approved for 
Issuance (Attachment 1), the CONTRACTOR’s Certification, (Attachment 2) the New 
Mexico WIC Program General Description - Soy-based infant formula Rebate System 
(Attachment 3), the New Mexico Formula Short Purchase Calculation Methodology 
Redemptions (Attachment 4) and the New Mexico Campaign Contribution Disclosure 
Form (Attachment 5). 


 
ARTICLE 17.  SEVERABILITY 
 
If any provision of this contract is found to be unenforceable by any court of competent 
jurisdiction, such holding shall not invalidate or render unenforceable any other provision.  The 
remaining terms and provisions of this contract shall remain in full force and effect in the same 
manner as if the invalid or illegal provisions had not been contained herein. 
 
ARTICLE 18. APPROPRIATION 
 
The DEPARTMENT’s obligation under this contract is subject to the condition precedent that 
sufficient funds are appropriated, authorized and allotted by the Legislature of the State of New 
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Mexico and/or by the Federal government, specifically the United States Department of 
Agriculture.   
 
ARTICLE 19. COMPUTATION OF TIME 
 
In computing any period of time stated in this contract, the day from which the period of time 
begins to run shall not be included.  The last calendar day of the time period shall be included in 
the computation unless it is a Saturday, Sunday or a day on which a legal holiday is observed.  In 
such a case, the period of time runs to the close of business on the next regular workday.   
 
ARTICLE 20. USE OF WIC ACRONYM AND LOGO 
 
Use of the acronym “WIC” and the WIC logo, including close facsimiles thereof, in total or in 
part, is reserved for the official use of the WIC Program as set forth in FNS Instruction 800-2, 
June 2, 1992 and clarified in USDA WIC Policy Memorandum #2009-1.   
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IN WITNESS WHEREOF the parties have executed this Contract at Santa Fe, New Mexico.  
The effective date is the date as executed by signature of both parties.   
 
STATE OF NEW MEXICO 
NEW MEXICO DEPARTMENT OF HEALTH:  CONTRACTOR:        
          
By: __________________________________   By:_______________________  


Alfredo Vigil, M.D., Secretary   
       Title: _____________________ 


Date: _________________________________       
Date:_____________________ 


  
By: __________________________________    
      Jack Callaghan, Ph.D., Director                      
      Public Health Division 
 
Date:  _____________________________                                          
   
 
CERTIFIED FOR LEGAL SUFFICIENCY: 
 
By: ________________________________   Date: _____________________  


Department of Health    
Assistant General Counsel 


 
TAXATION AND REVENUE: 
 
The CONTRACTOR is registered for the payment of gross receipts taxes to the State of New Mexico. 
 
N.M. Tax Identification #:       
 
By: _________________________________  Date: __________________________ 
      Taxation and Revenue Department 
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ATTACHMENT 1  
 


NEW MEXICO CONTRACT FORMULAS APPROVED FOR ISSUANCE 
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ATTACHMENT 2 
 
 


NEW MEXICO DEPARTMENT OF HEALTH (NMDOH), 
ARKANSAS DEPARTMENT OF HEALTH AND HUMAN SERVICES (ADHHS) 


AND NORTH CAROLINA DEPARTMENT OF  
HEALTH AND HUMAN SERVICES (NCDHHS) 


  
 SPECIAL SUPPLEMENTAL NUTRITION PROGRAM FOR WOMEN, 
  INFANTS AND CHILDREN (WIC) 


WIC SOY-BASED INFANT FORMULA REBATE INITIATIVE 
CONTRACTOR CERTIFICATION 


  
CONTRACTOR___________________________________________________ 
 
The undersigned authorized official of the above listed soy-based infant formula manufacturer 
(contractor) certifies: 
 
1. That the contractor has read and understands all requirements and specifications of the 
Request for Proposals. 
 
2. That the contractor agrees to all requirements, specifications, terms and conditions of the 
Request for Proposals. 
 
3. That the contractor, its principals, officers and employees have not been debarred or otherwise 
sanctioned by any governmental entity (federal, state, territory, tribal, county or municipality) for 
misconduct, breach of contract, tortious acts or omissions or criminal acts or omissions relating 
to the production, sale or distribution of soy-based infant formula or WIC rebate contractual 
compliance in the past 10 years. (The facts, circumstances and agreements or findings relating to 
any sanction or debarment must be provided for the States' consideration). 
 
4. That the contractor shall provide soy-based infant formula and rebates to the States pursuant to 
the terms specified in the Request for Proposals and its attachments. 
 
5. That the contractor is registered with the Secretary of Health and Human Services under the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321 et seq.) and that the products shall comply 
with all applicable regulations relevant to soy-based infant formulas, including 7 CFR Section 
246.10 (f), as well as the provisions of the Federal Food, Drug and Cosmetic Act. 
 
6. That the contractor will give the States, through any authorized representative, access to and 
the right to examine all records, books, papers, or documents related to the award; and shall 
establish a proper accounting system in accordance with generally accepted accounting 
standards. 
 
7. That the contractor will comply with the provisions of the Federal Certification Regarding 
Lobbying. 
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8. That the contractor will comply with the Civil Rights Act of 1964 (42 U.S.C. 2000d, et seq.), 
Title IX of the Education Amendments of 1972 (20 U.S.C. 1681, et seq.), Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 6101, et seq.), the Americans With Disabilities Act (42 
U.S.C. 12150 et seq.) the Age Discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and all other 
applicable federal and state laws and regulations. These laws and regulations prohibit 
discrimination on the grounds of race, color, national origin, sex, age, religion, sexual preference, 
medical condition, handicap or disability.  
 
9. That the contractor will comply with the provisions of the Federal Certification Regarding 
Debarment and Suspension. 
 
10. That the contractor will comply with the provisions of the Federal Certification Regarding 
Drug-Free Workplace Requirements. 
 
11. That the contractor will comply with the Energy Policy and Conservation Act (Public Law 
94-163), the Commodity Distribution Reform Act and the WIC Amendment of 1987 (Public 
Law 100-237). 
 
12. That the contractor will obey all applicable federal regulations in the performance of its 
duties, including applicable standards, orders or requirements issued under the Clean Air Act (42 
U.S.C 1857), the Clean Water Act (33 U.S.C. 1368), Executive Order 11738 and Environmental 
Protection Agency regulations (40 CFR Part 15), which prohibit the use under non-exempt 
federal contracts, grants or loans of facilities included on the EPA List of Violating Facilities. 
Violations shall be reported to the States and the EPA Assistant Administrator for Enforcement. 
 
13. That the contractor will carry adequate public liability insurance and other appropriate forms 
of insurance as well as pay all taxes incident hereto. 
 
_______________________________________________                                                                 
Signature of Authorized Certifying Official  Date 
                                                                  
_______________________________________________ 
Printed Name of Certifying Official   Title 
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ATTACHMENT 3 


 
NEW MEXICO WIC SOY-BASED INFANT FORMULA REBATE CONTRACT 


 
General Description – Soy-based infant formula Rebate System 


 
1. New Mexico WIC Program participants receive food instruments and/or EBT smart 


cards redeemable at approved retailers.  Soy-based infant formula may be issues to 
participants via food instruments and/or EBT smart cards. 


2. Soy-based infant formula food instruments state on the face of the food instrument or 
in the aggregated family food package on the EBT smartcard, the name, size, quantity 
and type of formula to be purchased. 


3. New Mexico WIC Program participants redeem their valid food instruments at 
approved retailers, purchasing their allowable items of choice, including the 
Contractor’s approved soy-based infant formula. 


4. When a physician orders a non-rebate brand of formula rather than the Contractor’s 
brand of soy-based infant formula, the substitute formula will be specified on the 
WIC food instrument or EBT smartcard and will be redeemed through an approved 
retailer. 


5. Approved retailers submit redeemed food instruments to the authorized New Mexico 
Bank agent for payment.  A series of edits will be performed on each food instrument 
prior to payment.  Approved retailers submit redeemed food transactions from EBT 
smart cards to the State of New Mexico WIC Program for financial settlement; the 
WIC Program issues a daily ACH file to its authorized bank agent for payment.   


6. The New Mexico WIC Program data system calculates soy-based infant formula 
redeemed by name, size, quantity and type of Contractor’s formula purchased. 


7. The Department produces a monthly report entitled “Soy-based infant formula 
Report.”  This report specifies the number of cans of concentrate formula, powdered 
formula and ready-to-feed formula purchased from approved retailers.   


8. The Department will provide the Contractor a monthly invoice of the number of cans 
of the Contractor’s soy-based infant formula purchased by the New Mexico WIC 
Program during the referenced month, adjusted for short purchases.  


9. The Contractor shall remit to the Department the total amount invoiced based on 
these calculations within 30 calendar days of the invoice date or pay an additional 
penalty payment to the Department as described in the Contract. 


10. Every six (6) months during the contractual period and within 90 calendar days of the 
termination of the Contract, the Department may provide reconciliation invoices to 
include unreported claims against the Contractor.  Payment from the Contractor is 
due within 30 calendar days.  A late payment charge of 1.5% per month accrued on a 
daily basis (18% annual percentage rate) shall be assessed on past-due amounts at the 
time the subsequent invoice is calculated. 
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ATTACHMENT 4 


 


Formula Short Purchase Calculation 


Methodology 


New Mexico Department of Health 
Women, Infants and Children Program 
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Introduction 
The State of New Mexico WIC Program and the manufacturers of soy-based infant 
formula wish to determine if FI’s (checks for formula purchase) were used to purchase 
fewer than the amount specified on the FI.  This document describes the methodology 
used by the State, and the methods finally chosen to calculate the “formula short 
purchase” amounts. 
 


New Mexico’s Methodology 
The average retail price for each of the rebated formula types and sizes is calculated by 
vendor.  For each vendor: “The total redeemed amount on the check is divided by the 
average retail price to determine the estimated number of cans actually purchased with 
that food instrument.  The result is rounded down to whole cans.” 
 


Testing and Determination of Methodology 
In the following examples, amounts are calculated to four decimal places for improved 
accuracy. 
The State tested the calculation of cans actually purchased and found that rounding 
down resulted in losses to New Mexico of rebate amounts to which the State would be 
entitled. 


Example:  15 cans were prescribed with the issue of FI No. 1151004637.  When 
the total of $47.83 is divided by the average retail price for that vendor of 
$3.1987, the result is 14.9529 cans.  The average price renders the number of 
cans purchased to less than 5% short of 15 cans (the number prescribed).  
However, by rounding down, New Mexico would only be rebated for 14 cans. 


The State also tested true rounding, whereby a decimal of .5 or greater would be 
rounded up to the nearest whole number and anything less than .5 would be rounded 
down to the nearest whole number.  This also created problems. 


Example:  15 cans were prescribed with the issue of FI No. 11510046379.  When 
the total of $52.20 is divided by the average retail price for that vendor of 
$3.2566, the result is 16.0290 cans.  The average price renders the number of 
cans purchased to nearly 103% greater than the number prescribed (15 cans).  
However, by rounding, New Mexico would report that they should be rebated for 
16 cans, even though only 15 were prescribed and only 15 could be sold by the 
vendor to the client. 


The State then experimented with other methods of statistical analysis, specifically 
standard deviation and variance.  Standard deviation was found to address the problems 
found above.  Standard deviation measures the degree to which the values of fields or 
expressions involving fields differ from the average of all the values. The smaller the 
standard deviation, the less the values vary from the average.  Standard deviation is 
normally expressed by the formula: 


 


1


2
2










N


N


x
x





Figure 1 – Standard Deviation Formula 







Implemented Methodology 
The state uses standard deviation in the calculation of the number of units of formula 
purchased on every FI.  The process is: 


1) Retrieve food detail information for every FI whose bank processing date falls 
within the month being analyzed. 


2) For all FI’s, subtract the cost, as determined from the vendor food price table, of 
all non-rebatable formula and other foods from the redeemed amount. 


3) Calculate the average price (AVG) and standard deviation (STD) per unit of each 
vendor/formula type combination. 


4) From this data, determine the acceptable high and low limit range of the unit 
price. 


 Low-limit = AVG - (2*STD)1 
 High-limit = AVG + (2*STD) 
 


5) For each FI, test for success: 


 If the number of prescribed units is one, then assume that the rebate count is 
one. 


 If the calculated amount (redeemed amount ÷ prescribed units) is between the 
low and high limits, then the rebate count is equal to the prescribed units. 


 If the calculated amount (redeemed amount ÷ prescribed units) is greater than 
the high limit, then the vendor has possibly sold the client too many units and 
the rebate count is adjusted to equal the prescribed units. 


 If the calculated amount (redeemed amount ÷ prescribed units) is less than the 
low limit, then the vendor has probably sold less than the prescribed amount.  
Determine the unit count that would cause the calculated amount to result in 
an acceptable unit price value as shown in the drawing below.  Apply the 
calculated unit count as the rebate count.   


The following diagram graphically illustrates the calculations used. 


3  u n i ts  
A v g .  P r i c e  


4  u n i ts  
A v g . P r i c e  


L o w  H i g h  L o w  H i g h  


R x  ( 5 )  u n i ts  
A v g . P r i c e  


L o w  H i g h  


R e b a te  3  R e b a te  4  R e b a te  5  


 


Figure 2 - Rebate Calculation Diagram 


Note that the implemented methodology favors the manufacturer in cases where the 
redeemed value falls outside of the range determined by 2x the standard deviation. 
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Example:  As mentioned above, 15 cans were prescribed with the issue of 
FI No. 11510046379.  When the total of $52.20 is divided by the average retail 
price for that vendor of $3.2566, the result is 16.0290 cans, which exceeds the 
prescribed quantity and would be an illegal purchase.  However, the unit charge 
of $3.48 for this FI falls within a low of $2.5292 and a high of $3.9840 (the 
range of standard deviation for this vendor’s pricing).  The prescribed quantity 
of 15 cans would, therefore, be recognized as the quantity for which New Mexico 
is entitled to a rebate. 


Summary 
No single solution seems appropriate for every situation.  The recommended 
methodology is similar to the one suggested by the State but is more accurate and much 
fairer to the State, while still favoring the manufacturer in doubtful situations.  
On a sample run for September 2000, the recommended method results in 334 out of 
17,034 FI’s with rebates favoring the Manufacturer (i.e., outside of the low/high range 
suggested by 2x standard deviation), with a total of 404 records that have a formula 
reduction of one or more units, representing approximately 2.37% of the FI’s analyzed.  4 
of the records resulted in 0 rebates, presumably caused by the client not purchasing any 
formula.  The expected range of FI’s having short purchase was 1%-3%.   


Initial FI count 17,034  
Rebate reduced 404 2.37% 


 


Using the data from September 2000, the total rebate calculated was: 


Initial calculation $595,452.84
Rebate reduction $4,419.14


 


Final rebate amount $591,033.70 0.7421% 


Even with the bias in favor of the Manufacturer, this represents a reduction of only 0.7% 
of the total rebate. 
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ATTACHMENT 5 
 


NEW MEXICO CAMPAIGN CONTRIBUTION DISCLOSURE FORM 
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ARKANSAS DEPARTMENT OF HEALTH WIC PROGRAM- ----


~ -- WIC Milk-BasedInfant Formula Rebate Contract
--------


- -----


This contract (hereinafter referred to as Contract) is entered into between the Arkansas Department
of Health (ADH) WIC Program, hereinafter referred to as the PROGRAM, and Mead Johnson &
Company, hereinafter referred to as the CONTRACTOR."I '


I.


C.


THE PARTIES AGREE:


A. THE CONTRACTOR'S DUTIES


The CONTRACTOR shall provide the milk-based contract brand infant formulas
specified herein through wholesalers and authorized WIC vendors and shall remit to the
PROGRAM a rebate for each unit ofthe CONTRACTOR'S milk-based contract brand


infant formulas as specified herein.


B. CONTRACT AMOUNT


The CONTRACTOR shall rebate to the PROGRAM a priceper unit foreach milk-based
contract brand infant formula listed on Attachment 1 of this Contract. The rebate


amount per unit for the primary milk-Based contract brand infant formula is the amount
specified by the CONTRACTOR on the Infant Formula Rebate Initiative Milk-based
Quote Sheet (hereinafter "Quote Sheet") on April 6, 2009. It is identifiedas Attachment
2. to the PROGRAM'S Milk-based Infant Formula Rebate Initiative Request for
Proposals, issued in conjunction with the New Mexico Department of Health and the
North Carolina Department of Health and Human Services,hereinafterreferred to as the
REQUEST FOR PROPOSALS and incorporated as part of this Contract. The rebate
amounts per untt' for the other milk-based contract brand infant formulas specified
herein are ca1culfltedin accordance with Section ill.A. 7.of the Request for Proposals.


PAYMENT


1. The first of the month the CONTRACTOR will receive an invoice via overnight mail
with tracking for the initial payment, which is due the fifteenth day of the month, that
shall be no less ~han50% of the total payment for the most recent closed out month
for which data is available. The PROGRAM will submit an invoice to the
CONTRACTOR for the remaining rebate balance which will be based on the total
number of units of milk-based contract brand, physical form and size of infant
formula redeemed for that billing month. Payment by the CONTRACTOR is due
within (30) calendar days of receipt of the PROGRAM'S invoice. In the event that
any due date occurs on a Saturday, Sunday, or legal holiday, the rebate payment will
be due on the last business day preceding the due date.


.
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The PROGRAM will apply the methodology described in Attachment 3 to the RFP
for determining partial redemptions prior to billingthe CONTRACTORfor rebates.The
CONTRACTOR agrees that all payments shall be made to the PROGRAM by EFT or


_~~H ~ire~ransfe~.__~uc~~l~~~~st ?_~rea~~- for o~tput -~X!!It~J~~_nter.---


- -3.


2.


-'fhe-e0 N'fRA:e 'f0R-a-grees-to-payinteresrpenalties1a-the-Pltt)(JIbtMin-tir e am0unt-
of one (1.0) percent per month or anyportion thereof calculated on the paymentamount


due or invoice total for any properly delivered invoice for which funds have not been
transferred to the PROGRAM by the CONTRACTOR by the close of business on the
due date for t'I1epayment.


4. The CONTRACTOR shall make advancepayment if requestedby the PROGRAM.The
requested advance payment may not exceed the number of units issued by brand,
physical form and size, less the number of units issued but not redeemed, for the most
recent month for which data is available for the PROGRAM.


a. Advance payment is due upon receipt of the request and becomes delinquent after
twenty (20) calendar days. A late payment charge of Yzof 1% per month, accrued on a
daily basis (6% annual percentage rate) shall be assessed on any advance payment
request that has not been paid within twenty (20) calendar days of its receipt. Late
payment penalties will begin on the twenty-first day.


b. The CONTRACTOR shall be entitled to a non-refundable discount of one- half of


one percent for each month, accrued on a daily basis (6% annual percentage rate), that
payment is in advance of its original due date, with such discount applied against the
actual amount of advancepayment made. Any amount in excess of actual rebates due to
the PROGRAM shall be deducted from the next payment due to the PROGRAM.


5. Price increases or decreases in the CONTRACTOR'S lowest national wholesale price
per unit for a full truckload, of anyone or all of the milk-based contract brand infant
formulas listed herein will result in an automatic rebate increase or decrease on a cent-


for-cent basis f~r those formulas. The price per unit rebate will increase or decrease
effective the first day of the month in which the wholesale price per unit increased or
decreased. The CONTRACTOR shall notify the PROGRAM in writing no less than
thirty (30) calendar days prior to any changes in wholesale prices. The notificationshall
include both the date and amount of the increase or decrease.


6. Notwithstandin~ anyother provisions of this Contract, the CONTRACTOR shall pay a
rebate yielding the same net price per reconstituted fluid ounce as the primary milk-
based contract brand infant formula or any other milk-based contract brand infant
formula specified herein, if any of these formulas are replaced during the term of the
Contract, including but not limited to, replacementby changein formulationor unit size.


7. The CONTRACTOR agrees that if a new milk-based contract brand infant formula
introduced into the CONTRACTOR'S product line is approved for issuance by the
PROGRAM or the PROGRAM decides to add more milk-based contract brand infant
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fonnulas to its approved list, the CONTRACTOR shall pay a rebate amount per unit for
the additional milk -based infant fonnula calculated in accordance with Section IlIA. 7.c.


of the Request for Proposals. ,!,~e PRQg~ will ~()!Lf}r!~eaff~~!~<!par-ti_e_~LIUh~
- ~-~-WIC-c-ommunlfyaiiaDirCfhe-CONTRACTOR accordingly, if and when that infant
- fonnula-is--issued;~---~-~ ~~ ---~-~ n


D.


E.


8. The CONTRACTOR agrees that, in the event of a natural disaster, the PROGRAMmay
issue a milk-Q~sedcontract brand infant fonnula that is currently not approved for
issuance by the PROGRAM or a milk-based non-contract brand infant fonnula except
exempt infant fonnula. The CONTRACTOR shall pay a rebate amount per unit
calculated in accordance with Section ill.A.7.b.ofthe Request forProposals, except that
the lowest national wholesale price per unit for a full truckload, at the time the infant
fonnula is issued by the PROGRAM, will be used to calculate the rebate.


9. The CONTRACTOR agrees to pay rebates to the PROGRAM on anyunit ofmilk-based
contract brand infant formula approvedfor issuanceby the PROGRAM forwhich a food
instrument was issued during the term of this Contractandsubsequentlyredeemed, even
though the Contract may have expired at the time the food instrument is redeemed and
payment of the rebate is due.


10. The CONTRACTOR cannot withhold any rebate payments due the PROGRAM under
any circumstances. Any adjustments owed the CONTRACTORby the PROGRAMwill
be made by the PROGRAM in subsequent invoices.


PAYMENT DISPUTES


1. The CONTRACTOR must notify the PROGRAM of any dispute or error in the rebate
invoice within sixty (60) calendar days of receipt ofthe invoice. The CONTRACTOR
waives its right ~Qchallenge any invoice or request the return of any funds after sixty
(60) calendar days following the CONTRACTOR'S receipt ofthe invoice for the funds
in question.


2. Adjustments in invoice amounts shall be made by the PROGRAM only when an actual
error in any disputed invoice is found. Statistical inference or sampling shall not be the
basis for any dispute by the CONTRACTOR or any adjustment in an invoice by the
PROGRAM. Supporting documentation provided by the PROGRAM in the event of a
dispute shall be limited to the documentation identified in provision II. A. of this
Contract.


CONFLICT OF INTEREST


The CONTRACTOR warrants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the
performance of servicesrequiredunder this Contract.The CONTRACTORshall comply
with the provision of Arkansas Code Annotated Sections 19-11-701et seq., the Ethics in
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Public Contracting Law, which requires disclosure to the Director of the Arkansas
Department of Finance and Administration of amounts received under Contract when
such provisions are applicable. In addition, the CONTRACTOR must comply with all
federal laws and regulations on conflict of interest. . -- ---~ ----


F.


1.


2.


3.


4.


MISCELLANEO US


The CONTRACTOR acknowledges that the WIC Acronym and the WIC logo are
service mark~oWnedby the United States Department of Agriculture (USDA), and
that all rights therein and goodwill pertaining thereto belong exclusively to USDA.


a. The CONTRACTOR shall not use these service marks in any manner on its goods
or their containers or packaging or on tags of labels affixed thereto. The
CONTRACTOR also shall not use the WIC logo in advertising or other
promotional materials (collectively: "advertising").


b. The CONTRACTOR shall not use the WIC Acronym in advertising in any manner
that is likely to cause confusion, mistake, or deception as to the affiliation,
connection, or association of the CONTRATOR with the WIC Program, or as to
the sponsorship or approval ofthe CONTRACTOR'S goods, services, advertising,
or commercial activities, including nutrition message(s), by the WIC Program and
USDA.


c. The CONTRACTOR shall include the following statement with any use ofthe WIC
Acronym in advertising: "WIC is a registered service mark ofthe U.S. Department
of Agriculture for USDA's Special Supplemental Nutrition Program for Women,
Infants, and Children."


The CONTRACTOR shall keep confidential and not divulge or make available to any
individual or organization without the prior written approval of the PROGRAM any
information, da~a, documents or reports provided by the PROGRAM to the
CONTRACTOR under this Contract.


The CONTRACTOR shall not use the award of contract as part of anynews release for
commercial advertising.


The CONTRACTOR shall give the PROGRAMno fewerthan ninety(90) calendardays
advance written notice prior to any ofthe actions listed below in provision LDA.a.
through d. ofthis Contract. The ninety (90) calendar days advancewritten notice shall
not begin prior to the date of any required Food and Drug Administration (FDA)
approval for the action.


a. a change in the label ofthe primary milk-based contract brand infant formula or
any other milk-based contract brand infant formula approved for issuance by the
PROGRAM.
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b. the replacement ofthe primary milk-based contract brand infant formula or any
other milk-based contract brand infant formula approved for issuance by the
PROGRAM, including, but not limited to, replacement by change in


--- TormtilationaruIlorunit size. ------------------


G.


1.


2.


H.


1.


2.


3.


4.


c. a change in the name of the primary milk-based contract brand infant formula or
any other milk-based contract brand infant formula approved for issuance by the
PROGR#1.


d. the introduction of any new milk-based contract brand infant formula into its
product line.


COVENANT AGAINST CONTINGENT FEES


The CONTRACTOR warrants that no commissions, percentages, brokerage,gratuities,
kickbacks or contingency fees were paid in connectionwith the Contract,nor exchanged
for consideration by the CONTRACTOR for the purpose of securing this Contract.


Arkansas Code Annotated, Section 19-11-714imposes both criminal andcivilpenalties
for violation of its provisions. Arkansas statutes imposecriminalpenaltieswherebribes,
gratuities or kickbacks have been solicited, given or received in contracts involving
publi~ money.


AUDITS AND RECORDS


The CONTRACTOR shall maintain books, records, and documents in accordance with
generally accepted accounting procedures and practices.


The CONTRAC:rOR assures that these records created solely for this Contract shall be
subject to inspedion, reviews or audit by state personnel and other personnel duly
authorized by the PROGRAM, as well as by authorized federal personnel. Routine
inspections, review or audits shall be uponreasonablenotice andduringnormal business
hours.


The CONTRACTOR shall maintain and file with the PROGRAM such progress, fiscal,
inventory and other reports as the PROGRAM may require within the period of this
Contract.


The CONTRACTOR shall allow public access during normal business hours to all
documents, papers, letters or other material subject to the provisions of Arkansas Code
Annotated, Sections 25-19-101, et seq., The Arkansas Freedom of InformationAct, and
made or received by the CONTRACTOR in conjunction with this Contract. It is
expressly understood that receipt of substantial evidence of the CONTRACTOR'S
refusal to comply with this provision shall constitute a breach of the Contract.


.
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I. RETENTION OF RECORDS


1. The CONTRACTOR shall retain all financial records, supporting documents, statistical
~ ~ recoras-andanyother documents created solely for this Contracffor a period oIEve15r-


. -- ~. ~--years~after-terminatiO1Tofthe-eontTact:-If~an-audit-has-been-initiated-andaudit~findings ~_.


have not been resolved at the end of five (5) years, the records shall be retained until
resolution of the audit findings. Any routine audits of such records or documents shall


be upon reasOJ~'jl~lenotice and during nonnal business hours.


2. Persons duly authorized by the PROGRAM and federal auditors pursuant to 45 c.P.R.
Section 74.26 (a), (b), and (d), shall have full access to and the right to examine any of
said records and documents during said retention period. Such accessshall occur during
nonnal business hours.


J. MONITORING


1. The CONTRACTOR shall provide access to, or shall furnish whatever infonnation is
necessary for the monitoring of this Contract.


2. The CONTRACTOR shall pennit the PROGRAM to monitor the aforementioned
Contract according to applicable regulations of the state and federal governments.


K HOLD HARMLESS/INDEMNIFICATION


1. The CONTRACTOR agrees to indemnify and hold hannless the STATE as well as
officers, agents, and employees of the PROGRAM from all claims, losses, or suits
accruing and/or resulting from personal injury allegedly caused by a defect in the
product furnished pursuant to this Contract, except claims, losses, or suits arising from
any negligence, ~y the PROGRAM, its officers, agents, employees, contractors or
subcontractors. The PROGRAM shall give the CONTRACTOR written notice of each
such claim or suit and full right and opportunity to conduct the CONTRACTOR'S own
defense thereof, together with all reasonable cooperation. Any such claim shall be
settled by the Arkansas Claims Commission.


2. Notwithstanding any indemnificationclause,the PROGRAM shallhave full authorityto
conduct its own defense, negotiation, and settlements, but the CONTRACTOR'S
indemnificatioI;lnevertheless remains in full force and effect. Any settlement shall only
be reimbursable by CONTRACTORifthe CONTRACTORapprovessuch settlementin
advance, and any liability upon successful defense shall only be reimbursable by the
CONTRACTOR if CONTRACTOR has full opportunity to participate equally in the
defense of the action.


L. COMPLIANCE WITH LAWS


1. The CONTRACTOR shall abide by all applicable federal laws and regulations.


.
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2. If any state law conflicts with a federal law, the federal law shall supersede.


II. PROGRAM AGREES:


__n_-~---TNV 0 ICE- REPO RTS
~--~---~-~--~~ ~-~-------


~ ~ ~-~--------


The PROGRAM shall provide the CONTRACTOR a monthlyinvoicereport specifying
the number of units of each milk-based contract brand, physical fonn and size of infant
fonnula appro~~~for issuance by the PROGRAM and paid for during the preceding
month. Based on these figures, the rebate due to the PROGRAM shall be calculated.
The PROGRAM shallprovide thesecalculationsand the supportingdocumentationwith
each invoice. The PROGRAM will make adjustments for partial purchases based on
Attachment 3: Arkansas Methodology for Detennining Partial Redemptions.


The supporting documentation is limited to the food instrument number, food
instrument redeemed amount, redemption date, issue date, unit count, brand name,
physical fonn and size.No identifiable participantinfonnation will be provided. Should
vendor infonnation be requested, no identifiable vendor infonnation can be provided
other than vendor name, address, and authorization status.


B. COMPLIANCE


The PROGRAM shall monitor WIC vendors for compliance with Arkansas WIC
Program rules, regulations, policies, and procedures, and employ sanctionsas necessary
to enforce compliance as outlined in WIC federal regulations.


III. THE CONTRACTOR AND THE PROGRAM MUTUALLY AGREE:


A. TERM


This Contract shall be effective on October 1,2009 through September 30,2012. The
Contract will not be extended past that period. No commitment of public funds is
pennitted prior to Contract approval.


B. NOTICE AND CONTACT


The name and afidressof the PROGRAM'S administrator for this Contract is Marcell
Jones, WIC Director, Arkansas Department of Health (ADH)WIC Program, 5800West
10th Street, Suite 810, Little Rock, AR 72204-1703.The representative of the
CONTRACTOR responsible for administering the services under this Contract is
Cheryl Cook, Associate Manager, WIC Business Team, 2400 W. Lloyd Expressway,
Evansville, IN 47721. In the event that different representatives aredesignatedby either
party after execution of this Contract, notice of the name and address of the new
representative will be rendered in writing to the otherparty and saidnotification attached
to originals of this Contract.
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c. PERFORMANCE OF CONTRACT


The PROGRAM andtheCONTRACTOR agree to meet at least annually to review the


--progress- anapeiformance-oftfie-Confracf. -Dunnglliese-iiieetingsany concerns


--- regarfling-billing-I"f0eeflufeS-rntt~t-be-afltiFe~sed; ~ ~ ~-


D. MODIFICATION OF CONTRACT


Modification ~f provisions of this Contract shall only be valid when reduced to writing


and duly signed by both parties to the Contract. The parties agree to amend this


Contract if federal and/or state revisions of any applicable laws or regulations make
changes in the Contract necessary.


E. SEVERABILITY


In the event anyprovision of this Contract shallbe held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof.


F. GOVERNING LAW


This Contract shall be deemed to have been executed and entered into in the State of
Arkansas, the County of Pulaski, and shall be construed, performed and enforced in all
respects in accordance with the laws and rules of the State of Arkansas. It is agreed
between the parties hereto that the place of this Contract, its situs and forum, shall be
Pulaski County, Arkansas. Each party shall perform its obligations hereunder in
accordance with the terms and conditions ofthis Contract.


G. HEADINGS NOT CONTROLLING


Headings used in this Contract are for reference purposes only and shall not be
considered to be'a substantive part of this Contract.


H. AVAILABILITY OF FUNDS


It is understood and agreed between the CONTRACTOR and the PROGRAM that
Arkansas Code Annotated §19-11-238 (c) requires that the payment of any amounts
specified in this' Contract, or its continuation, is contingent upon and subject to the
allocation of funds to the PROGRAM for the purposes set forth in this Contract.


I. NON-ASSIGNMENT


Neither party shall assign, sublicense, subcontract or otherwise transfer its rights, duties
and/or obligations under this Contract. Any sublicense, subcontract, assignment or
transfer otherwise occurring shall be null and void; provided, however, that the


.
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PROGRAM shall at all times be entitled to assign or transfer its rights, duties and/or
obligations under this Contract to another governmental agency in the Stateof Arkansas
upon giving prior written notice to the CONTRACTOR.


J. FORCE MAJEURE


The CONTRACTOR shall not be liable for delay, failure of performance, los~
damage, due to fire, earthquake, volcanic action, flood, war, civil or military authority,
acts of God, or other causes beyond its reasonable control.


Notwithstandi~g the preceding paragraph, the CONTRACTOR shall pay rebates to the
PROGRAM for milk-based non-contract brand infant formulas, except exempt infant
formulas, when the CONTRACTOR's product is not available for 72 hours or more.
The PROGRAM shall have the right to substitute milk-based non-contract brand infant
formulas and to invoice the CONTRACTOR for the units issued during the periods
when the CONTRACTOR'S formula was not available, notwithstanding that food
instruments issued during a shortage may be redeemed after a shortage is remedied.The
rebate paid for the milk-based non-contract brand infant formulamust yield the samenet
price per reconstituted fluid ounce as the rebate for the milk-based contract brand infant
formula that is substituted with the non-contract brand. The lowest national wholesale
price per unit at the time of issuance for a full truckload ofthe milk-based non-contract
brand infant formula will be used to calculate the rebate amount. At any time after the
CONTRACTOR'S product is not available for 72 hours or more the PROGRAM may
declare the CONTRACTOR in breach and may terminate the Contract for cause
pursuant to Section ill L, 1. "Termination for Cause".


K. PROGRAM'S RIGHT TO APPROVE NEW OR ADDITIONAL CONTRACT
BRAND INFANT FORMULAS FOR ISSUANCE


The CONTRACTOR agrees that the PROGRAM has the right to approve for issuance
additional contract brand infant formulas that are not currently listed in
Attachment 1. , dfthis Contract and new contract brand infant formulas introduced into


the CONTRAC10R'S product line duringthe term oftms Contract. ThePROGRAM is
not obligated to add new or additional contract brand infant formulas to the
PROGRAM'S WIC-approved food list.


L. TERMINATION


Termination shqll not nullify or otherwise excuse any obligation owed by the
CONTRACTOR to the PROGRAM prior to the effective date ofthe termination or as
provided otherwise herein.


1. Termination for Cause


a. Unless the CONTRACTOR's material breach of anyprovision oftms contractis
waived by the PROGRAM in writing, the PROGRAM may, by written notice to
the CONTRACTOR specifying CONTRACTOR's failure, terminate this


.
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2.


M.


contract upon no less than twenty-four (24) hours notice unless the
CONTRACTOR has cured the breach within time frames agreed upon by both
parties. Said notice shall be delivered by certified mail, receipt requested, or in
person with proof of delivery.


0. Walver of breach of any provIsIOn of the contract shall not be deemed to be a
wai veI of any othcr brcach and shall not bc construcd to bc modification-ef-the--
terms of this contract. The provisions herein do not limit the PROGRAM's right
to remedies at law or to damages.


c.
'-, ,


The PROGRAM may terminate this contract for cause upon the filing of a
bankruptcy action or insolvency by or against the CONTRACTOR.


d. lithe contract is terminated pursuant to this provision, the CONTRACTORshall
provide to the PROGRAM the same rebate payment for milk-based infant
formula that would have been paid until a new contract is executed.


Termination Without Cause


a. Either party may terminate this contract with a minimum of one hundred and
fifty (150) calendar dayswritten notice delivered to the contract representatives
specified herein.


b. In the event of termination of the contract by either party pursuant to this
provision, anypayment or obligation incurred during the one hundred and fifty
(150) calendar days between issuance of notice and termination will be made or
satisfied within thirty (30) calendar days ofthe receipt ofthe invoice.


c. If the contract is terminated pursuant to this provision, the contractor shall
continue to pay rebates from the date notice is given until the end of the
notice pe,riodor until a new contract is executed, whichever occurs first.


d. Notwith~tandingtermination, the Contractor shall complywith paragraph I C, 9.
regarding payment of rebates on units of milk-based contract infant formula for
which food instruments were issued during the term of the Contract and
redeemed subsequent to the Contract termination.


RECONCILIATION INVOICES


Every six (6) m6nths during the contractual period and within one hundred and twenty
(120) calendar days of the termination of the Contract, the PROGRAM may provide
reconciliation invoices to include unreported claims against the CONTRACTOR.
Payment from the CONTRACTOR is due within thirty (30) calendar days of receipt of
the PROGRAM'S invoice. A latepayment charge of 1.0percent per month accrued on
a dailybasis (12% annual percentage rate) shall be assessed on past-due amounts at the
time the subsequent invoice is calculated.


.
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N. ALL TERMS AND CONDITIONS INCLUDED


The Contract and its attachments contain all the terms and conditions agreed upon by the
parties.


-------


All terms and conditions of the ARKANSAS/NORTH CAROLINA/NEW MEXICO
WIC MiLK-BASED INFANt FORMULA R..EBATEINITIATIVE R..EQUESTFOR
PROPOSALS (issued February 10, 2009), STATES ANSWERS TO PRE-BID
QUESTIONS (issued March 19,2009) and the CONTRACTOR'S acceptedresponseto
the Request foj;Proposals, are hereby incorporated, and are a part of the Contract. Also
incorporated in the Contract are the QUOTE SHEET (Attachment 1), the
CONTRACTOR CERTIFICATION (Attachment 2), the ARKANSAS
METHODOLOGYFOR DETERMININGPARTIALREDEMPTIONS(Attachment3).


IN WITNESS THEREOF, the CONTRACTOR and the PROGRAM have executed this agreement in
duplicate originals, one of which is retained by each ofthe parties, the day and year first written below.


CONTRACTOR ARKANSAS DEPARTMENT OF HEALTH


B
, S tz,ld?


"'ontractor's Signatur~Date
PresidentNice ~esident


or designee


C1. ~ lAJ ~~L}~
Paul K. Halverson, DrPH


Director


WITNESS


Signature/Date
CORPORATE SECRETARY


G-'~
Date


.
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ARKAN SAS__DEEARTMENI_OF HEALIH-WIC-ERQGRAM
WICSoy-BasedInfantFormulaRebateContract


This contract (hereinafter referred to as Contract) is entered into between the Arkansas Department
of Health (ADH) WIC Program, hereinafter referred to as the PROGRAM, and Mead Jolmson &
Company, hereinafter referred!to as the CONTRACTOR.


I.


B.


THE PARTIES AGREE:


A. THE CONTRACTOR'S DUTIES


The CONTRACTOR shall provide the soy-based contract brand infant formulas
specified herein through wholesalers and authorized WIC vendors and shall remit to the
PROGRAM a rebate for each unit of the CONTRACTOR'S soy-based contract brand
infant formulas as specified herein.


CONTRACT AMOUNT


The CONTRACTOR shall rebate to the PROGRAM a price per unit for each soy-based
contract brand infant formula listed on Attachment 1 of this Contract. The rebate
amount per unit for the primary soy-based contract brand infant formula is the amount
specified by the CONTRACTOR on the Infant Formula Rebate Initiative Soy-Based
Quote Sheet (hereinafter "Quote Sheet") on April 6, 2009. It is identifiedas Attachment
2. to the PROGRAM'S Soy-based Infant Formula Rebate Initiative Request for
Proposals, issued in conjunction with the New Mexico Department of Health and the
North Carolina Department of Health and Human Services,hereinafterreferred to as the
REQUEST FOR PROPOSALS and incorporated as part of this Contract. The rebate
amounts per unif for the other soy-basedcontract brand infant formulas specifiedherein
are calculated in'accordance with Section ill.A.7.ofthe Request for Proposals.


C. PAYMENT


1. The first of the month the CONTRACTOR will receive an invoice via overnight mail
with tracking for the initial payment, which is due the fifteenth day of the month, that
shall be no less than 50% of the total payment for the most recent closed out month
for which data is available. The PROGRAM will submit an invoice to the


CONTRACTOR for the remaining rebate balance which will be based on the total
number of units of soy-based contract brand, physical form and size of infant formula
redeemed for that billing month. Payment by the CONTRACTOR is due within (30)
calendar days of receipt of the PROGRAM'S invoice. In the event that any due date
occurs on a Saturday, Sunday, or legal holiday, the rebate payment will be due on the
last business day preceding the due date.


.
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for detennining partial redemptions prior to billing the CONTRACTOR for rebates. The
CONTRACTOR agrees that all payments shall be made to the PROGRAM byEFTor
ACH wire transfer. Such files must be ready for output by the printer.


3. The CONTRACTOR agrees to pay interest penalties to the PROGRAM in the amount


of one (1.0)percent per month or anyportion thereof calculatedon the payment amount
due or invoice total for any properly delivered invoice for which funds have not been
transferred to the PROGRAM by the CONTRACTOR by the close of business on the
due date for the payment.


4. The CONTRACTOR shall make advancepayment if requestedby the PROGRAM. The
requested advance payment may not exceed the number of units issued by brand,
physical fonn and size, less the number of units issued but not redeemed, for the most
recent month for which data is available for the PROGRAM.


a. Advance payment is due upon receipt of the request and becomes delinquent after
twenty (20) calendar days. A late payment charge of Yzof I% per month, accrued on a
daily basis (6% annual percentage rate) shall be assessed on any advance payment
request that has not been paid within twenty (20) calendar days of its receipt. Late
payment penalties will begin on the twenty-first day.


b. The CONTRACTOR shall be entitled to a non-refundable discount of one- half of


one percent for each month, accrued on a daily basis (6% annual percentage rate), that
payment is in advance of its original due date, with such discount applied against the
actual amount of advance payment made. Any amount in excess of actual rebates due to


the PROGRAM :shall be deducted from the next payment due to the PROGRAM.


5. Price increases or decreases in the CONTRACTOR'S lowest national wholesale price
per unit for a full truckload,of anyone or all of the soy-basedcontractbrand infant
fonnulas listed herein will result in an automatic rebate increase or decrease on a cent-
for-cent basis for those fonnulas. The price per unit rebate will increase or decrease
effective the first day of the month in which the wholesale price per unit increased or
decreased. The CONTRACTOR shall notify the PROGRAM in writing no less than
thirty(30)calendardayspriortoanychangesinwholesaleprices. Thenotificationshall
include both the date and amount of the increase or decrease.


6. Notwithstanding any other provisions ofthis Contract, the CONTRACTOR shall pay a
rebate yielding the same net price per reconstituted fluid ounce as theprimary soy-based
contract brand infant fonnula or any other soy-based contract brand infant fonnula
specified herein, if any of these fonnulas are replaced during the tenn of the Contract,
including but not limited to, replacement by change in fonnulation or unit size.
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D.


7. The CONTRACTOR agrees that if a new soy-based contract brand infant fonnula
introduced into the CONTRACTOR'S product line is approved for issuance by the
PROGRAM or the PROGRAM decides to add more soy-based contract brand infant
fonnulas to its approved list, the CONTRACTOR shall pay a rebate amount per unit for


__the ~ddition~L~o)'=based infant fonnula calculated in ac~ord~_c_e ~!t}1_Section III.A. 7 .c.
of the Request for Proposals. The PROGRAM will notify the affected parties in the


-WIC community andollnnecONTRACTOR accordingl)0f and whentnatlnfafir--
fonnula is issued.


8. The CONTR4~TOR agrees that, in the event of a natural disaster, the PROGRAM may
issue a soy-based contract brand infant fonnula that is currently not approved for
issuance by the PROGRAM or a soy-based non-contract brand infant formula except
exempt infant fonnula. The CONTRACTOR shall pay a rebate amount per unit
calculated in accordancewith Section III.A.7.b.of the Request forProposals,except that
the lowest national wholesale price per unit for a full truckload, at the time the infant
formula is issued by the PROGRAM, will be used to calculate the rebate.


9. The CONTRACTOR agrees to pay rebates to the PROGRAM on any unit of soy-based
contract brand infant fonnula approvedfor issuanceby the PROGRAM forwhich a food
instrument was issued during the tenn of this Contractandsubsequentlyredeemed, even
though the Contract may have expired at the time the food instrument is redeemed and
payment of the rebate is due.


10. The CONTRACTOR cannot withhold any rebate payments due the PROGRAM under
any circumstances. Any adjustments owed the CONTRACTORbythe PROGRAM will
be made by the PROGRAM in subsequent invoices.


PAYMENT DISPUTES


1. The CONTRACTOR must notify the PROGRAM of any dispute or error in the rebate
invoice within si,xJy(60) calendar days of receipt of the invoice. The CONTRACTOR
waives its right to challenge any invoice or request the return of any funds after sixty
(60) calendar days following the CONTRACTOR'S receipt ofthe invoice for the funds
in question.


2. Adjustments in invoice amounts shall be made by the PROGRAM only when an actual
error in any disputed invoice is found. Statistical inference or sampling shall not be the
basis for any dispute by the CONTRACTOR or any adjustment in an invoice by the
PROGRAM. Supporting documentation provided by the PROGRAM in the event of a
dispute shall be limited to the documentation identified in provision II. A. of this
Contract.


E. CONFLICT OF INTEREST


The CONTRACTOR warrants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the
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perfonnance of services required under this Contract. The CONTRACTOR shall comply
with the provision of Arkansas Code Annotated Sections 19-11-701 et seq., the Ethics in
Public Contracting Law, which requires disclosure to the Director of the Arkansas
Department of Finance and Administration of amounts received under Contract when


__~ll~h_PIQ~isjo1}_s<lr~_<lPfJl~<iQle~- In <i4<ijti<?11,the CONTRACIQRI!11.1~t~QI!1RJywith all


federal laws and regulations on conflict of interest.
--- ---- -


F. MISCELLANEOUS


1. The CONTRACTOR acknowledges that the WIC Acronym and the WIC logo are
service marks owned by the United States Department of Agriculture (USDA), and
that all rights therein and goodwill pertaining thereto belong exclusively to USDA.


a. The CONTRACTOR shall not use these service marks in any manner on its goods
or their containers or packaging or on tags of labels affixed thereto. The
CONTRACTOR also shall not use the WIC logo in advertising or other
promotional materials (collectively: "advertising").


b. The CONTRACTOR shall not use the WIC Acronym in advertising in anymanner
that is likely to cause confusion, mistake, or deception as to the affiliation,
connection, or association of the CONTRATOR with the WIC Program, or as to
the sponsorship or approval ofthe CONTRACTOR'S goods, services, advertising,
or commercial activities, including nutrition message(s), by the WIC Program and
USDA.


c. The CONTRACTOR shall include the following statement with anyuse ofthe WIC
Acronym in advertising: "WIC is a registered service mark ofthe u.S. Department
of Agriculture for USDA's Special Supplemental Nutrition Program for Women,
Infants, and Children."


2. The CONTRAC!OR shall keep confidential and not divulge or make available to any
individual or organization without the prior written approval of the PROGRAM any
infonnation, data, documents or reports provided by the PROGRAM to the
CONTRACTOR under this Contract.


3. The CONTRACTOR shallnot use the award of contract as part of anynews release for
commercial advertising.


4. TheCONTRAOTORshallgivethePROGRAMno fewerthanninety(90)calendardays
advance written notice prior to any of the actions listed below in provision I.DA.a.
through d. ofthis Contract. The ninety (90) calendar days advance written notice shall
not begin prior to the date of any required Food and Drug Administration (FDA)
approval for the action.


a. a change in the label of the primary soy-based contract brand infant fonnula or
any other soy-based contract brand infant fonnula approved for issuance by the
PROGRAM.


.
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b. the replacement of the primary soy-based contract brand infant formula or any
other soy-based contract brand infant formula approved for issuance by the
PROGRAM, including, but not limited to, replacement by change in
fQr:mlJJ~!i<LI1Jllldl9IJ,l1"ljt§i:z_~ -------------


c~- a change-in tnename of t1lepnmary-soy-=oas.ed.contracT5niilamfanfforml.ila-6r-----
any other soy-based contract brand infant formula approved for issuance by the
PROGRAM.


...
d. the introduction of any new soy-based contract brand infant formula into its


product line.


G. COVENANT AGAINST CONTINGENT FEES


1. The CONTRACTOR warrants that no commissions, percentages, brokerage, gratuities,
kickbacks or contingency feeswere paid in connectionwith the Contract,nor exchanged
for consideration by the CONTRACTOR for the purpose of securing this Contract.


2. Arkansas Code Annotated, Section 19-11-714imposes both criminal and civil penalties
for violation of its provisions. Arkansas statutes imposecriminalpenaltieswhere bribes,
gratuities or kickbacks have been solicited, given or received in contracts involving
public money.


H. AUDITS AND RECORDS


1. The CONTRACTOR shall maintain books, records, and documents in accordance with
generally accepted accounting procedures and practices.


2. The CONTRACTOR assures that these records created solely for this Contract shall be
subject to inspe~tion, reviews or audit by state personnel and other personnel duly
authorized by th~ PROGRAM, as well as by authorized federal personnel. Routine
inspections, review or audits shall be uponreasonablenotice andduringnormal business
hours.


3. The CONTRACTOR shall maintain and file with the PROGRAM such progress, fiscal,
inventory and other reports as the PROGRAM may require within the period of this
Contract.


4. The CONTRACTOR shall allow public access during normal business hours to all
documents, papers, letters or other material subject to the provisions of Arkansas Code
Annotated, Sections 25-19-101, et seq., The Arkansas Freedom of Information Act, and
made or received by the CONTRACTOR in conjunction with this Contract. It is
expressly understood that receipt of substantial evidence of the CONTRACTOR'S
refusal to comply with this provision shall constitute a breach of the Contract.


.
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I. RETENTION OF RECORDS


The CONTRACTOR shall retain all financial records, supporting documents, statistical
~~~rd.§._<l!!.cl~Yo th~Ic:lQ~llm~!§_~Jy~tyd.so 1el y.tQIJhi.13J:9n tra~tfQLa- PJ:;DQQ.9Lfi y~J5J-


years after tennination of the Contract. If an audit has been initiated and audit findings
--~ 1iave not been resolve<I-attFieendOfT1ve-r5)years, the records shall be retainecruntlr---_.


resolution ofthe audit findings. Any routine audits of such records or documents shall
be upon reasonable notice and during nonnal business hours.


1.


\",


2. Persons duly authorized by the PROGRAM and federal auditors pursuant to 45 c.F.R.
Section 74.26 (a), (b), and (d), shall have full access to and the right to examine any of
said records and documents during said retention period. Such access shalloccur during
nonnal business hours.


J. MONITORING


1. The CONTRACTOR shall provide access to, or shall furnish whatever infonnation is
necessary for the monitoring of this Contract.


2. The CONTRACTOR shall pennit the PROGRAM to monitor the aforementioned
Contract according to applicable regulations of the state and federal governments.


K. HOLD HARMLESS/INDEMNIFICATION


1. The CONTRACTOR agrees to indemnify and hold hannless the STATE as well as
officers, agents, and employees of the PROGRAM from all claims, losses, or suits
accruing and/or resulting from personal injury allegedly caused by a defect in the
product furnished pursuant to this Contract, except claims, losses, or suits arising from
any negligence by the PROGRAM, its officers, agents, employees, contractors or
subcontractors ~he PROGRAM shall give the CONTRACTOR written notice of each
such claim or suit and full right and opportunity to conduct the CONTRACTOR'S own
defense thereof, 'together with all reasonable cooperation. Any such claim shall be
settled by the Arkansas Claims Commission.


2. Notwithstanding any indemnification clause,the PROGRAM shallhave full authorityto
conduct its own defense, negotiation, and settlements, but the CONTRACTOR'S
indemnification nevertheless remains in full force and effect. Any settlement shall only
be reimbursable by CONTRACTORifthe CONTRACTORapprovessuch settlement in
advance, and any liability upon successful defense shall only be reimbursable by the
CONTRACTOR if CONTRACTOR has full opportunity to participate equally in the
defense of the action.


L. COMPLIANCE WITH LAWS


1. The CONTRACTOR shall abide by all applicable federal laws and regulations.


.


Page 6-
to;;


.~;.
,
"'\







2. If any state law conflicts with a federal law, the federal law shall supersede.


II,- fROG:RAM AGREES; -------------.--


A. INVOICE REPORTS
-- -.-------.-


The PROGRAM shall provide the CONTRACTOR a monthly invoicereport specifying
the number of~its of each soy-based contract brand, physical form and size of infant
formula approved for issuance by the PROGRAM and paid for during the preceding
month. Based on these figures, the rebate due to the PROGRAM shall be calculated.
The PROGRAM shall provide these calculationsand the supportingdocumentationwith
each invoice. The PROGRAM will make adjustments for partial purchases bases on
Attachment 3: Arkansas Methodology for Determining Partial Redemptions.


The supporting documentation is limited to the food instrument number, food
instrument redeemed amount, redemption date, issue date, unit count, brand name,
physical form and size. No identifiable participantinformationwill be provided. Should
vendor information be requested, no identifiable vendor information can be provided
other than vendor name, address, and authorization status.


B. COMPLIANCE


The PROGRAM shall monitor WIC vendors for compliance with Arkansas WIC
Program rules, regulations, policies, and procedures, and employ sanctionsas necessary
to enforce compliance as outlined in WIC federal regulations.


III. THE CONTRACTOR AND THE PROGRAM MUTUALLY AGREE:


A. TERM


This Contract shall be effective on October 1,2009 through September 30,2012. The
Contract will not be extended past that period. No commitment of public funds is
permitted prior to Contract approval.


B. NOTICE AND CONTACT


The name and address of the PROGRAM'S administrator for this Contract is Marcell


Jones, WIC Director, Arkansas Department of Health (ADH) WIC Program, 5800West
10th Street, Suite 810, Little Rock, AR 72204-1703.The representative of the
CONTRACTOR responsible for administeringthe servicesunder this Contract is Cheryl
Cook, Associate Manager, WIC Business Team, 2400 W. Lloyd Expressway,
Evansville, IN 47721. In the event that different representatives are designatedby either
party after execution of this Contract, notice of the name and address of the new
representative will be rendered in writing to the otherparty and saidnotification attached
to originals of this Contract.


.
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C. PERFORMANCE OF CONTRACT


The PROGRAM and the CONTRACTOR agree to meet at least annually to review the
--~!Qgr~ ss_-_~n..<i_perf 0 I!I!.CI.!l.c;e_-()Llh_~__<:::9n tr9-~!: 1211r!ngJh e~<.::_!ll<.::~till gs_-~y' con c ems


regarding billing procedures must be addressed.
--------- -- ' ' ------


D. MODIFICATION OF CONTRACT


Modification Qf,provisionsofthis Contract shall only be valid when reduced to writing
and duly signed by both parties to the Contract. The parties agree to amend this
Contract if federal and/or state revisions of any applicable laws or regulations make
changes in the Contract necessary.


E. SEVERABILITY


In the event anyprovision of this Contract shall be held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof.


F. GOVERNING LAW


This Contract shall be deemed to have been executed and entered into in the State of


Arkansas, the County of Pulaski, and shall be construed, performed and enforced in all
respects in accordance with the laws and rules of the State of Arkansas. It is agreed
between the parties hereto that the place of this Contract, its situs and forum, shall be
Pulaski County, Arkansas. Each party shall perform its obligations hereunder in
accordance with the terms and conditions ofthis Contract.


G. HEADINGS NOT CONTROLLING


Headings used in this Contract are for reference purposes only and shall not be
considered to be.a substantive part of this Contract.


H. AVAILABILITY OF FUNDS


It is understood and agreed between the CONTRACTOR and the PROGRAM that
Arkansas Code Annotated §19-11-238 (c) requires that the payment of any amounts
specified in this:Contract, or its continuation, is contingent upon and subject to the
allocation of funds to the PROGRAM for the purposes set forth in this Contract.


I. NON-ASSIGNMENT


Neither party shall assign, sublicense, subcontract or otherwise transfer its rights, duties
and/or obligations under this Contract. Any sublicense, subcontract, assignment or
transfer otherwise occurring shall be null and void; provided, however, that the


.
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L.


PROGRAM shall at all times be entitled to assign or transfer its rights, duties and/or
obligations under this Contract to another government~l~gen~yin the Stateof Ark~sas
upon giving prior written notice to the CONTRACTOR.


, , , ,-,-- '


J. FORCE MAJEURE


The CONT~ICTOR shall not be liable for delay, failure of performance, loss or
damage, due to fire, earthquake, volcanic action, flood, war, civil or military authority,
acts of God, or other causes beyond its reasonable control.


Notwithstanding the preceding paragraph, the CONTRACTOR shallpay rebates to the
PROGRAM for soy-based non-contract brand infant formulas, except exempt infant
formulas, when the CONTRACTOR's product is not available for 72 hours or more.
The PROGRAM shall have the right to substitute soy-based non-contract brand infant
formulas and to invoice the CONTRACTOR for the units issued during the periods
when the CONTRACTOR'S formula was not available, notwithstanding that food
instruments issued during a shortage may be redeemed after a shortage is remedied. The
rebate paid for the soy-basednon-contract brand infant formula must yield the same net
price per reconstituted fluid ounce as the rebate for the soy-based contract brand infant
formula that is substituted with the non-contract brand. The lowest national wholesale


price per unit at the time of issuance for a full truckload of the soy-basednon-contract
brand infant formula will be used to calculate the rebate amount. At any time after the
CONTRACTOR'S product is not available for 72 hours or more the PROGRAM may
declare the CONTRACTOR in breach and may terminate the Contract for cause
pursuant to Section ill L, 1. "Termination for Cause". '


K. PROGRAM'S RIGHT TO APPROVE NEW OR ADDITIONAL CONTRACT
BRAND INFANT FORMULAS FOR ISSUANCE


The CONTRACTOR agrees that the PROGRAM has the right to approve for issuance
additional contract brand infant formulas that are not currently listed in
Attachment 1. , of this Contract and new contract brand infant formulas introduced into
the CONTRACTOR'S product line duringthe term ofthis Contract. ThePROGRAM is
not obligated to add new or additional contract brand infant formulas to the
PROGRAM'S WIC-approved food list.


TERMINATION


Termination shall not nullify or otherwise excuse any obligation owed by the
CONTRACTOR to the PROGRAM prior to the effective date ofthe termination or as
provided otherwise herein.


.
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- --- ----------..


Tennination for Cause
~--------


a Unless tl1eCONTRA-cTOR'Smatenal breach-oTanyprovision ofthis coiitracfis--
waived by the PROGRAM in writing, the PROGRAM may, by written notice to
the CONTRACTOR specifying CONTRACTOR's failure, tenninate this
contra~\ upon no less than twenty-four (24) hours notice unless the
CONTRACTOR has cured the breach within time frames agreed upon by both
parties. Said notice shall be delivered by certified mail, receipt requested, or in
person with proof of delivery.


2.


b. Waiver of breach of any provision of the contract shall not be deemed to be a
waiver of any other breach and shall not be construed to be modification of the
tenus of this contract. The provisions herein donot limit thePROGRAM's right
to remedies at law or to damages.


c. The PROGRAM may tenninate this contract for cause upon the filing of a
bankruptcy action or insolvency by or against the CONTRACTOR.


d. Ifthe contract is tenninated pursuant to thisprovision, the CONTRACTORshall
provide to the PROGRAM the same rebate payment for soy-based infant
fonnula that would have been paid until a new contract is executed.


Tennination Without Cause


a. Either party may tenninate this contract with a minimum of one hundred and
fifty (150) calendar days written notice delivered to the contract representatives
specified,herein.


b. In the e\\ent of tennination of the contract by either party pursuant to this
provision, any payment or obligation incurred during the one hundred and fifty
(150) calendar days between issuance of notice and tennination will be made or
satisfied within thirty (30) calendar days of the receipt of the invoice.


c. If the contract is tenninated pursuant to this provision, the contractor shall
continue: to pay rebates from the date notice is given until the end of the
notice period or until a new contract is executed, whichever occurs first.


d. Notwithstanding tennination, the Contractor shall complywithparagraphI C, 9.
regarding payment of rebates on units ofsoy-based contract infant fonnula for
which food instruments were issued during the tenn of the Contract and
redeemed subsequent to the Contract tennination.


.
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M. RECONCILIATION INVOICES


Every six (6) months during the contractual period and within one hundred and twenty
(120) calendar days of the termination of the Contract, the PROGRAM may provide


.~ !~~~oll~ili'!li911~invoif_~!()~jIl~l!Q.~_1l1!f~12ort~(LcJCljmsagainst 1l"1t::CQN1'RACTo:R.


Payment from the CONTRACTOR is due within thirty (30) calendar days of receipt of
the PROGRAM'S InVOIce.A latepayment charge of 1.0percent per month accrued on
a daily basis (12% annual percentage rate) shall be assessed on past-due amounts at the
time the subsequent invoice is calculated.


N. ALL TERM~'AND CONDITIONS INCLUDED


The Contract and its attachments contain all the terms and conditionsagreeduponby the
parties.


All terms and conditions of the ARKANSASINORTH CAROLINNNEW MEXICO
WIC SOY-BASED INFANT FORMULA REBATE INITIATNE REQUEST FOR
PROPOSALS (issued February 10, 2009), STATES ANSWERS TO PRE-BID
QUESTIONS (issued March 19,2009) and the CONTRACTOR'S acceptedresponseto
the Request for Proposals, are hereby incorporated, and are a part ofthe Contract. Also
incorporated in the Contract are the QUOTE SHEET (Attachment 1), the
CONTRACTOR CERTIFICATION (Attachment 2), the ARKANSAS
METHODOLOGYFOR DETERMININGPARTIALREDEMPTIONS(Attachment3).


IN WITNESS THEREOF, the CONTRACTOR and the PROGRAM have executed this agreement in
duplicate originals, one of which is retained by each ofthe parties, the day and year firstwritten below.


CONTRACTOR ARKANSAS DEPARTMENT OF HEALTH


B 5~f/O7 c,l~ llit/) ~ L
Paul K. Halverson, DrPH


Director
ontractor's Signaturetqate


PresidentNice President
or designee


WITNESS


~/, 5~l.D-o1
" Signature/Date
CORPORATESECRETARY


~-~~
Date


.
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Rebates to be Paid to the Arkansas, New Mexico and North Carolina
CONTRACT10/1/2009.9/30/2012, no extension options available


Increase/Decrease Terms: The succe..ful offercjr shall agree that the rebate amount shall increase or decrease the first day of the month in which the whoiesale price per unit (I.e" the lowestffiitional wholesale price per unil for a full
truckload) Increases or decreases. Thetprlce perlunil rebate will increase or decrease effective the first day at the monthin which the wholesale price per unit increased or decreased. This Increase or decrease shall be on a cent-far-cent basis.


...


iIII]!1


6/25/2009
6/25/2009


PMcechange effective August 1,~009 for Enfagrow Premium 240z powder and Enfagrow Soy 240z powder. Products previously named Next Step LlPIL and Next Step ProSobee LlPIL.


Added Enfagrow Genllease effeCre August " 2009.


)~ :11, [


Current New


40,000 # 40,000 #


I Contracted


New AmounlOf Contracted


New unt Oil 1%Discount


Wholesale Wholesale
PMce I


Rebate Rebate Rebate Net Price Nel Price Net Price Current on Bid
List No. Brand Form Size I I UnitPMce UnitPMce Chanoe PerCan PerCan Chan e PerCan PerCan Ch"I1!1_-_'toDiscount Submission


II
(3 Oedmals)


127201 Enfamil LlPIL with Iron


I Concentrate
130z $3.960 $3.960


$0,0011 $3.693
$3.693


$0,0011
$0.267 $0.267


I $0.000 I 93.258% I
93.258%


127102 Enfamll LlPIL with Iron RTU 80z $1.935 $1.935 $0.000 $0.658 $0.658 $0.000 $1.277 $1.277 $0.000 34.005%",. .,
'!!!!1,. ,


127103 Enfamil LIPIL wtth Iron I RTU 1qt $5.B30 $5.830 $0.000 $1.982 $1.982 $0.000 $3.848 $3.848 $0.000


33.997% I


33.997%
127301 Enfamil LIPIL with Iron


I Powder


12.90z $12.370 $12.370 $0.000 $10.787 $10.787 $0.000 $1.583 $1.583 $0.000 87.203% 87.203%
136701 EntamilPremium Concentrate 130z $4.160 $4.160 $0.000 $3.880 $3.880 $0.000 $0.280 $0.280 $0.000 93.269%
145901 EnfamilPremium RTU 80z $1.935 $1.935 $0.000 $0.658 $0.658 $0.000 $1.277 $1.277 $0.000 34.005%. '


\Iow
145902 Enfamil Premium RTU 1qt $5.950 $5.950 $0.000 $2.023 $2.023 $0.000 $3.927 $3.927 $0.000 34.000%
136502 Enfamil Premium Powder 12.50z $12.660 $12.660 $0.000 $11.040 $11.040 $0.000 $1.620 $1.620 $0.000 87.204%
020333 Enfamil AR LlPIL RTU 1qt $5.670 $5.670 $0.000 $1.928 $1.928 $0.000 $3.742 $3.742 $0.000 34.004%
020102 Entamil AR LlPIL Powder 12.90z $12.640 $12.640 $0.000 $11.022 $11.022 $0.000 $1.618 $1.618 $0.000 87.199%
869302 Genllease LlPIL Powder 120z $12.620 $12.620 $0.000 $11.005 $11.005 $0.000 $1.615 $1.615 $0.000 87.203%
119501 ProSobee LlPIUEnfamii Soy Concentrate 130z $4.100 $4.100 $0.000 $3.823 $3.823 $0.000 $0.277 $0.277 $0.000 93.244% I 93.244%
030911 ProSobee LlPIUEnfamii Sov RTU 80z $2.078 $2.078 $0.000 $0.706 $0.706 $0.000 $1.372 $1.372 $0.000 33.975%


!, I!III&" f .' ,' ma- " IfI", " ,4...,030934ProSobee LlPIUEnfamil Soy RTU 1qt $6.040 $6.040 $0.000 $2.054 $2.054 $0.000 $3.986 $3.986 $0.000


34.007% I 34.007%
121401 ProSobee LlPIUEnfamii Soy Powder 12.90z $12.790' $12.790 $0.000 $11.153 $11.153 $0.000 $1.637 $1.637 $0.000 87.201% 87.201%
128801 Enfagrow Premium RJU 1qt $5.000 $5.000 $0.000 $1.700 $1.700 $0.000 $3.300 $3.300 $0.000 34.000%
140111 Enfagrow Premium Powder 240z $19.400 $16.750 -$2.650 $16.917 $14.267 -$2.650 $2.483 $2.483 $0.000 85.176%
140904 Enfagrow Soy Powder 240z $19.400 $16.750 -$2.650 $16.917 $14.267 -$2.650 $2.483 $2.483 $0.000 85.176%
146102 Enfagrow Genllease Powder 240z $16.750 $16.750 $0.000 $14.607 $14.607 $0.000 $2.143 $2.143 $0.000 87.206%


PriceChangeNotification: The successful offe or agrees to notify the States in wMtingno less than thirty (30) calendar days prior to any changes in wholesale prices. The notification shall include both the date and amount of the
,"crease or decrease.





